SEARCH AND SEIZURE
8.0.0
PURPOSE

The purpose is to provide guidelines to officers regarding searches and seizures.

8.1.0
POLICY

8.1.1
This Agency shall conduct searches and seizures in accordance with law contained within Montana Code Annotated (MCA), specifically the following sections:

a.
44-12-103 MCA  -  “When Property May be Seized”

b.
46-5-101 MCA    -  “Searches and Seizures”

c.
46-5-102 MCA    -  “Scope of Search Incident to Arrest”

d.
46-5-103 MCA    -  “When Search and Seizure is Not Illegal”

8.1.2
This Agency recognizes that the basic concept of the United States and Montana Constitution is to prohibit searches that are conducted without a warrant, unless certain conditions prevail.
8.2.0
STOP AND FRISK
8.2.1
“Investigative Stop” - In order to obtain or verify an account of the person's presence or conduct or to determine whether to arrest the person, a peace officer may stop any person or vehicle that is observed in circumstances that create a particularized suspicion that the person or occupant of the vehicle has committed, is committing, or is about to commit an offense, all as prescribed in 46-5-401, MCA.
8.2.2.
“Stop and Frisk - A peace officer who has lawfully stopped a person under “Investigative Stop”, (46-5-401, MCA) or this section:
a.
may frisk the person and take other reasonably necessary steps for protection if the officer has reasonable cause to suspect that the person is armed and presently dangerous to the officer or another person present;
b.
may take possession of any object that is discovered during the course of the frisk if the officer has probable cause to believe the object is a deadly weapon;
c.
may request the name and present address of the person and an explanation of the persons actions;
d.
if the person is the driver of a vehicle, demand the person’s drivers license, vehicle registration and proof of insurance; and

e.
shall inform the person, as promptly as possible under the circumstances and in any case before questioning the person, that the officer is a peace officer, that the stop is not an arrest but rather a temporary detention for an investigation, and that upon completion of the investigation, the person will be released if not arrested, all as prescribed in 46-5-402, MCA.
8.2.3
“Duration of Stop” - A stop authorized by an “Investigative Stop”, (46-5-401, MCA) or “Assisting an Officer of Another State”, (46-6-411, MCA) may not last longer than is necessary to effectuate the purpose of the stop, all as prescribed in 46-5-403, MCA.
8.3.0
SEARCH INCIDENT TO AN ARREST
8.3.1
When officers make a lawful custodial arrest, they may search the person, and the area within the person’s immediate control, for the purpose of: 
             a.    protecting the officer from attack; 
             b.   preventing the person from escaping;
             c.    discovering and seizing the fruits of the crime; 
             d.    seizing any person, instruments or articles which may have been used in the commission of or which may constitute evidence of the offense if exigent circumstances exist. The search should be made as soon as reasonably possible after the arrest has been made.

8.3.2
A search incident to a lawful arrest is not rendered illegal simply because it precedes rather than follows the arrest.  This rule is subject to three limitations:

a.
the officer must have been able to effect a lawful arrest at the time of making the search; 


b.
the actual arrest must be substantially contemporaneously with
the search; and

c.
the search must satisfy the permissible scope and purposes of a     search incident to a lawful arrest. 

8.3.3
Articles found during this search that are generally admissible include weapons, fruits of the crime and instruments of the crime.  In the event that contraband or fruits of another crime are discovered that do not relate directly to the crime for which the arrest was made, that discovery must be inadvertent in nature.

8.3.4
The arresting officer may use only the amount of force necessary to reach the objectives of the search.

8.4.0
CONSENT SEARCHES
8.4.1
A person may consent to a search of their person, premises, vehicle or other item within the person’s control.  This consent to search must be voluntary and officers must advise the person of their right to refuse the search.  The consent to search must be free of coercion, duress, and misleading statements.  The Miranda Warning is not required as part of the voluntary consent to search notification.   Officers should obtain a written consent to search.

8.4.2
Officers will read the Consent to Search form approved for use within its jurisdiction in its entirety and have the person who has the legal right to give permission for the search sign and date the form to attest to their knowledge of their right to refuse permission to search.

8.4.3
Officers must provide the individual a list of items seized pursuant to the consent to search.

8.5.0
SEARCH WARRANTS
8.5.1
“a district court judge within this state, all as prescribed in 46-5-220, MCA. a city or municipal court judge or justice of the peace within the judge's geographical jurisdiction; or   A search warrant may be issued byAuthority to Issue Search Warrant” - A Peace Officer, the City or County Attorney, or the Attorney General may apply for a search warrant.
8.5.2
Search warrants should be obtained in cooperation with the City Attorney, County Attorney, or Attorney General.  A search conducted under the authority of a warrant has undergone prior review by the court.  The court of issuance has established through the review that the standards for probable cause have been met.

8.5.3
Advice concerning the technical aspects of issuing, executing and returning a search warrant may be obtained from the City / County Attorney, or Attorney General.

8.5.4
“Grounds for Search Warrant” - A judge shall issue a search warrant to a person upon application, in writing or by telephone, made under oath or affirmation, that:

a.
states facts sufficient to support probable cause to believe that an offense has been committed;
b.
states facts sufficient to support probable cause to believe that evidence, contraband, or persons connected with the offense may be found;
c.
particularly describes the place, object, or persons to be searched; and  
d.
particularly describes who or what is to be seized, all as prescribed in 46-5-221, MCA.
8.5.5
“Search Warrants Issued by Telephone” - Whenever an application for a search warrant is made by telephone, the applicant shall, in addition to the requirements contained in “Grounds for a Search Warrant”, (46-5-221, MCA), state reasons to justify immediate issuance of a search warrant.  All testimony given over the telephone that is intended to support an application for a search warrant must be given on oath or affirmation and must identify the person testifying. For the purpose of this section, the judge is authorized to administer an oath or affirmation by telephone.    Any search warrant issued by telephone must be signed by the issuing judge or the judge's successor as soon as possible after it has been issued, all as prescribed in 46-5-222, MCA.  If the judge approves a warrant over the telephone, the peace officer serving the warrant shall sign the search warrant in the officer's own name and in the judge's name. The peace officer signing the judge's name shall initial the judge's name indicating the signature was authorized by the judge but signed by the officer.Sworn or affirmed testimony given over the telephone must be electronically recorded by the judge or a peace officer on a recording device in the custody of the judge or a peace officer when the application is made.  If the recording is made by the judge the recording must be retained in the court records and must be transcribed verbatim as soon as possible after the application is made. The recording must include the time and date it was recorded. If the recording is made by the peace officer the recording must be transcribed verbatim as soon as possible after the application is made. The recording must contain the time and date when it was recorded. The peace officer making the recording shall, as soon as possible, provide the judge with the original recording and a transcription of the recording so that the judge may expeditiously verify the accuracy of the transcription. The original recording must be retained in the court records. The peace officer making the recording shall secure a copy of the recording and transcription of the recording in the same manner as other evidence is secured.
8.5.6
“To Whom Search Warrant Directed” - A search warrant must be directed to a specific peace officer commanding the officer to search for and seize the evidence, contraband, or person designated in the warrant, all as prescribed in 45-5-223, MCA.
8.5.7
“What May be Seized with Search Warrant” - A warrant may be issued under this section to search for and seize any person for whose arrest there is probable cause, for whom there has been a warrant of arrest issued, or who is unlawfully restrained, all as prescribed in 46-5-221, MCA. contraband, or  evidence,
8.5.8
“When Warrant May be Served” - The warrant may be served at any time of the day or night. The warrant must be served within 10 days from the time of issuance. Any warrant not served within 10 days is void and must be returned to the court or the judge issuing the warrant and identified as "not served", all as prescribed within 46-5-225, MCA.
8.5.9
“Service of Search Warrant” - A search warrant must in all cases be served by the peace officer specifically named and by no other person except in aid of the officer when the officer is present and acting in its service, all as prescribed in 46-5-226, MCA.

8.5.10
“Service and Return of search warrant” - Service of a search warrant is made by exhibiting the original warrant or a duplicate original warrant at the place or to the person to be searched. The officer taking property under the warrant shall give to the person from whom or from whose premises the property is taken a copy of the search warrant and a receipt for the property taken or shall leave the copy and receipt at the place from which the property was taken. Failure to leave a copy and receipt may not render the property seized inadmissible at trial, all as prescribed in 46-5-227, MCA.
8.5.11
“Procedures Assisting in Execution of Service of Search Warrant” - All necessary and reasonable force may be used to serve a search warrant or to effect an entry into any building, property, or object to serve a search warrant.  The person serving the search warrant may reasonably detain and search any person on the premises being searched at the time of the search to prevent the disposal or concealment of any evidence, contraband, or persons particularly described in the warrant, all as prescribed in 46-5-228, MCA. for self-protection or
8.5.12
“Return” - A return must be made promptly and must be accompanied by a written inventory of any evidence or contraband taken, verified by the person serving the warrant. The return must be made before the judge who issued the warrant or, if the judge is absent or unavailable, before the nearest available judge.  The judge shall enter an order providing for the custody or appropriate disposition of the evidence or contraband seized pending further proceedings, all as prescribed in 46-5-301, MCA.The judge shall, upon request, deliver a copy of the inventory and the order of custody or disposition to the person from whom or from whose premises the property was taken and to the applicant for the warrant. 
8.5.13
Articles located that are contraband or the fruits or instruments of any crime may be seized if the article described on the search warrant has not yet been located.

8.5.14
When the items named in the warrant are located, the search must stop.

8.6.0
PLAIN VIEW SEARCH
8.6.1
Officers may seize evidence, contraband, and persons pursuant to the plain-view doctrine without a warrant under the following circumstances.
8.6.2
In order for plain search to occur the officer must be in a lawful position to observe the article and or persons.  The article and or persons must be in plain view.

8.6.3
The incriminating nature of the article and or persons must be immediately apparent.

8.6.4
Evidence seized in a plain view search may provide probable cause                        for a warrantless vehicle search .

8.6.5
Evidence seized in a plain view search may provide probable cause                       in support of an application for a search warrant vehicle search.

8.7.0
EXIGENT CIRCUMSTANCE SEARCHES
Warrantless entry into private property, including a residence or its land may be made under exigent circumstances. Exigent circumstances exist only when it is not practical to obtain a warrant and when officers must take immediate action to: 
a.
preserve evidence that may be damaged or destroyed; 


b.
prevent escape of a criminal;


c.
prevent a criminal from committing further criminal acts; 
             d. 
prevent imminent injury or death; or

d.
Render and/or determine the need for emergency medical aid.
8.8.0
OPEN FIELD SEARCHES
8.8.1
Officers should carefully consider the circumstances surrounding warrantless entry and searches of open fields.  When conditions permit, these decisions should be reviewed in advance with legal counsel.

8.8.2
A person may have an expectation of privacy in an area of land beyond the curtilage. When that expectation is evidenced by fencing, signs, or by other means which indicate entry is not permitted.  When there is a reasonable expectation of privacy, entry by law enforcement should be by warrant or consent.

8.8.3
Curtilage is the immediate area around a dwelling house. The residents and/or occupants have the same expectation of privacy in the curtilage as they have in the dwelling, except for areas open to the public.  In considering whether the area is part of the curtilage or open fields, the courts examine:
             a.           the proximity of the area to the home;
b.
whether the area is included within an enclosure surrounding the home;
c.
the nature of the uses to which the area is put; and
d.
the steps taken by the resident to protect the area from observation by people passing by.

8.8.4
Officers are not precluded from making observations of private land from public property. 

8.9.0
ADMINISTRATIVE INVENTORY
8.9.1
Occasionally it becomes necessary for officers to remove motor vehicles from the scene to a location of greater security.  This is necessary in cases of abandonment, vehicles involved in traffic accidents (hit and run, etc.) or when certain arrest actions are executed. Officers should refer to their agency’s administrative inventory guidelines when conducting an administrative inventory. Once developed, these guidelines should be uniformly administered.

8.9.2
The justification for an inventory, which is to be considered an administrative function, is:

a.
To protect the owner’s property when the owner is unable to do so.

b.
To protect the officer and the agency against potential civil liability.

8.9.3
During the course of an administrative inventory, when contraband, fruits or instruments of a crime or evidence of a crime are discovered, the officer should halt the inventory and not seize the item or items found. The item should be left in its original location and used as probable cause for a search warrant. Exigent circumstance may arise when the item discovered is of such a nature that’s that its immediate seizure is required to prevent the item from being destroyed or the evidence dissipating before a search warrant can be obtained.

8.10.0
CUSTODY AND DISPOSITION OF PROPERTY
8.10.1
Evidence or contraband lawfully seized without a warrant may be retained in the custody of the officer making the seizure for a time sufficient to complete an investigation. 
8.10.2
Notice of the seizure and a receipt for the evidence or contraband seized must be given to the person from whose possession the evidence or contraband was taken and to the owner of the evidence or contraband if the owner is reasonably ascertainable. The failure to give a receipt may not render the evidence seized inadmissible at trial.
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