GENERAL ARREST AND CUSTODY
3.0.0
PURPOSE
The purpose is to provide guidance to officers in making arrests and taking persons into custody in a fashion that provides a reasonable level of safety and security for the officer(s), suspect and the public.
3.1.0
seq level1 \h \r0 WHEN ARREST AUTHORIZED WITHOUT A WARRANT

3.1.1
An officer may arrest a person when a warrant has not been issued if the officer has probable cause to believe that the person is committing an offense or that the person has committed an offense and existing circumstances require immediate arrest.

3.2.0seq level1 \h \r0 
WHEN ARREST AUTHORIZED WITH A WARRANT

3.2.1
An officer may arrest a person when the officer has a warrant commanding that the person be arrested or when the officer believes on reasonable grounds:


a.
that a warrant for the person's arrest has been issued in this state, except that unless otherwise provided by law, a warrant for violation of a city ordinance may not be acted upon unless the person is located within the limits of the city in which the violation is alleged to have occurred; or


b.
that a felony warrant for the person's arrest has been issued in another jurisdiction.

seq level1 \h \r0 3.3.0
PERSONS EXEMPT FROM ARREST
3.3.1.

a.
Electors shall in all cases except treason, felony, or breach of the                                                                                                                                    peace be privileged from arrest during their attendance at election and in going to and returning from the same.

b.
Senators and representatives shall in all cases except felony or breach of the peace be privileged from arrest during the sessions of the state legislature and in going to and returning from the same.



c.
The militia shall in all cases except treason, felony, or breach of the peace be privileged from arrest during their attendance at musters and election and in going to and returning from the same.


d.
Judges, attorneys, clerks, sheriffs, and other court officers shall be privileged from arrest while attending court and while going to and returning from court.


e.
Persons exempt from arrest are not immune from prosecution.  Officers should continue to intervene as appropriate and engage in sound investigative practices and submit all reports and findings to the appropriate prosecutor for other criminal procedure considerations.

seq level1 \h \r0 3.4.0
METHOD AND MANNER OF ARREST

3.4.1
An arrest is made by an actual restraint of the person to be arrested or by the person's submission to the custody of the person making the arrest.


3.4.2
Reasonable force may be used in making an arrest, but the person arrested may not be subject to any greater restraint than is necessary to hold or detain that person.


3.4.3
Reasonable force may be used to affect an entry into any building or property or part thereof to make an authorized arrest.


3.4.4
An arrest may be made at any time of the day or night, except that a person may not be arrested in the person’s home or private dwelling place at night for a misdemeanor committed at some other time and place unless upon the direction of a judge endorsed upon an arrest warrant. However, a person may be arrested in the person’s home or private dwelling at night if the person is being arrested pursuant to 46-6-311 for the offense of Partner/Family Member Assault (PFMA).
3.4.5
An officer making an arrest without a warrant shall inform the person to be arrested:

a.
of the officer's authority;

b.
of the intention to arrest that person;

c.
and of the cause of the arrest, 

except when the person to be arrested is actually engaged in the commission of or in an attempt to commit an offense or is pursued immediately after its commission, after an escape, or when the giving of the information will imperil the arrest.

3.4.6
When making an arrest pursuant to a warrant, an officer shall inform the person to be arrested:


a.
of the officer's authority;


b.
of the intention to arrest that person;


c.
the cause of the arrest;


and the fact that a warrant has been issued for that person's arrest, except when the person flees or forcibly resists before the peace officer has an opportunity to inform the person or when the giving of the information will imperil the arrest.


3.4.7
The officer need not have possession of the warrant at the time of the arrest, but after the arrest, the warrant must be shown to the person arrested as soon as practical if the person requests.


3.4.8
The summoning of an officer to a place of residence by a partner or family member constitutes an exigent circumstance for making an arrest.  A person may be arrested in the person's home or private dwelling at night if the person is being arrested pursuant to 46-6-311 for the offense of partner or family member assault.  Arrest is the preferred response in partner or family member assault cases involving injury to the victim, use or threatened use of a weapon, violation of an order of protection, or other imminent danger to the victim.  When an officer responds to a partner or family member assault complaint and if it appears that the parties were involved in mutual aggression, the officer shall evaluate the situation to determine the predominant aggressor. If, based on the officer's evaluation, the officer determines that one person is the predominant aggressor; the officer may arrest only the predominant aggressor. A determination of who the predominant aggressor is must be based on but is not limited to the following considerations, regardless of who was the first aggressor:

a.
the prior history of violence between the partners or family members, if information about the prior history is available to the officer;

b.
the relative severity of injuries received by each person;

c.
whether an act of or threat of violence was taken in self-defense;

d.
the relative sizes and apparent strength of each person;

e.
the apparent fear or lack of fear between the partners or family members; and

f.
statements made by witnesses.

3.4.9
When an officer is called to the scene of a reported incident of domestic violence but does not make an arrest, the officer shall file a written report with the officer commanding the law enforcement agency employing the officer, setting forth the reason or reasons for the decision.


3.4.10
Officers should take reasonable precautions when effecting an arrest in order to minimize risk of injury to self or others.  These precautions could include:



a.
Summoning additional assistance;



b.
Searching and seizing weapons found upon or within the immediate area of the perpetrator;



c.
Making an assessment of the location of arrest for relevant hazards;



d.
Conducting pre-arrest criminal history checks;



e.
Utilizing appropriate restraint devices.

3.5.0
ALTERNATIVES TO CUSTODIAL ARREST
3.5.1
The decision to make a custodial arrest should be carefully considered and acceptable alternatives utilized when appropriate.  The use of a Notice to Appear or a Summons rather than a custodial arrest is the preferred course of action when the offense is non-jailable. Factors to consider in making a custodial arrest include whether there is a factual basis to believe the offender: 
a.
may abscond from the jurisdiction or State of Montana;

b.
has a history of non-appearance;

c.
is likely to re-offend or continue to engage in criminal conduct;

d.
presents a danger to the safety or welfare to self or others


3.5.2
Alternatives to custodial arrest may include


a.
Notice to Appear;



b.
Summons;



c.
Release.  

3.5.3
Notice To Appear - Whenever an officer is authorized to arrest a person without a warrant, the officer may instead issue the person a notice to appear.  The notice must:

a.
be in writing;

b.
state the person's name and address, if known;

c.
set forth the nature of the offense;

d.
be signed by the issuing officer; 
e.
direct the person to appear before a court at a certain time and place; and
f.           state the failure to appear may result in the suspension of the person’s driver’s license.

An officer who issues a Notice to Appear shall complete and sign the form, serve a copy upon the defendant and without unnecessary delay cause the original to be filed with the court.

3.5.4
Summons – The City Attorney, County Attorney or Attorney General may use discretion in the filing of a charge and when authorized to issue an arrest warrant a court may instead issue a summons.  A summons may be served personally or by first-class mail.  The summons must:

a. be in writing in the name of the State of Montana or in the name of the municipality if the violation of a municipal ordinance is charged;

b. state the name of the person summoned and that person's address, if known;

c. set forth the nature of the offense;

d. state the date when issued and the municipality or county where issued;

e. be signed by the judge of the court with the title of office noted; and

f. command the person to appear before a court at a certain time and place.

The summons must plainly state that, upon failure to appear following the service of summons, an arrest warrant must be issued immediately or, if the service is made to a corporation, that a plea of not guilty will be entered.


3.5.5
Release - When no warrant has been issued, a peace officer having custody of a person arrested may release the arrested person without requiring that person to appear before a court when the officer is satisfied that there are insufficient grounds to commence prosecution.


3.5.6
Use of Bail Schedule - Acceptance by an Officer.  A judge may establish and post a schedule of bail for offenses over which the judge has original jurisdiction.  A person may not be released on bail without first appearing before the judge when the offense is:


a.
any assault on a partner or family member, as partner or family member is defined in 45-5-206;


b.
stalking, as defined in 45-5-220; 

c.
violation of an order of protection, as defined in 45-5-626; or
                           d.          a felony.


3.5.7     An officer may accept bail on behalf of a judge:


a.
in accordance with the bail schedule established; or


b.
whenever the warrant of arrest specifies the amount of bail; or


c.
with the offender's permission, accept an unexpired driver's license in lieu of bail for a violation of any offense in Title 61, chapters 3 through 10, except chapter 8, part 4, as provided in subsection (4).


3.5.8
Whenever an officer accepts bail, the officer shall give a signed receipt to the offender setting forth the bail received. The peace officer shall then cause or deliver the bail to the judge before whom the offender is to appear, and the judge shall give a receipt for the bail delivered.


3.5.9
Whenever an officer accepts an unexpired driver's license in lieu of bail, the peace officer shall give the offender a signed driving permit, in a form prescribed by the department. The permit must acknowledge the officer's acceptance of the offender's driver's license and serves as a valid temporary driving permit authorizing the operation of a motor vehicle by the offender. The permit is effective as of the date the permit is signed and remains in effect through the date of the appearance listed on the permit. The peace officer shall cause or deliver the driver's license to the judge before whom the offender is to appear, and the judge shall give a receipt acknowledging delivery of the offender's driver's license to the court.
3.6.0
FOREIGN NATIONAL ARRESTS
3.6.1
When foreign nationals are arrested or detained the United States Department of Homeland Security should be notified and the foreign national’s must be advised of the right to have their consular officials notified.  In some cases the nearest consular officials must be notified of the arrest or detention of the foreign national regardless of the national’s wishes.  Consular officials are entitled access to their nationals in detention and are entitled to provide consular assistance.  When a foreign national is arrested or detained, an officer must:

a.
Determine the foreign national’s country.  In the absence of other information, assume this is the country on whose passport or other travel documents the foreign national travels.

b.
Determine if the foreign national’s country is on the list of mandatory or optional notification countries as determined at - www.travel.state.gov
c.
If the foreign national’s country is not on the mandatory notification list offer without delay to notify the foreign national’s consular officials of the arrest or detention.



d.
If the foreign national asks that the consular notification be given, notify the nearest consular officials of the foreign national’s country without delay.



e.
If the foreign national’s country is on the list of mandatory notification countries, notify the foreign national’s consular officials without delay of the arrest or detention and tell the foreign national that you are making the notification

f.
If a person claims diplomatic immunity, the officer should include this information in the notification to the United State Department of Homeland Security and the foreign national’s consular officials.
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