ELECTRONIC RECORDING OF CUSTODIAL INTERROGATIONS

21.0.0 PURPOSE
The purpose of this policy is to provide guidelines for the electronic recording of suspect’s statement in custodial interrogations and the associated use, management, storage, and retrieval of such recordings.  These guidelines are compilation of best practices and follow Montana law that all custodial interrogations in felony cases shall be electronically recorded (Reference MCA 46-4-408).
21.1.0  POLICY
The use of electronic recordings during custodial interrogations is intended to   enhance the investigative process, assist the prosecution of criminal cases, and provide a level of integrity to the interview and interrogation process.  The recording of custodial interrogations will assist the agency in demonstrating the interview process, preserving the statements of the accused, and defending against claims such as a deprivation of the right to counsel, and the right of self-incrimination. 
21.2.0
DEFINITIONS (Reference MCA 46-4-407)
21.2.1
Custodial interrogation:  An interview conducted by a peace officer in a             place of detention for the purpose of investigating a felony or, in the case            of a youth, an offense that would be a felony if committed by an adult if             the interview is reasonably likely to elicit a response from the person             being interviewed that may incriminate the person being interviewed with            regard to the commission of an offense.
21.2.2
Electronic recording or electronically recorded:  An audio recording, visual recording, or audiovisual recording, if available, that is an authentic, unaltered record of a custodial interrogation. 
21.1.3
Place of detention:  A jail, police or sheriff's station, holding cell,            correctional or detention facility, office, or other structure in this state            where persons are held in connection with criminal charges or juvenile             delinquency proceedings.
21.1.4
Statement:  An oral, written, sign language, or nonverbal communication.
21.3.0
PROCEDURES
21.3.1
General Requirements:
a.   Electronic recording of custodial interrogations is intended to:

· Provide the best evidence of the communication that occurred during the interrogation;
· Prevent disputes about an officer’s conduct or treatment of the suspect during the course of the interrogation;

· Prevent a defendant from lying about the account of the events originally provided to law enforcement by the defendant;

· Spare judges and jurors the time necessary and the need to assess which account of an interrogation to believe;

· Enhance public confidence in the criminal process.
b. Officers shall electronically audio or audio/visually record custodial interrogations in felony cases.  For the purpose of these guidelines a suspect is considered to be in custody if, under similar circumstances, a reasonable person in the suspect’s position would feel that his/her liberty to move about freely or leave was being restrained in any way.
c. Officers should, whenever practicable electronically audio or audio/visually record interrogations of all suspects.

d. The following exceptions to the recording requirement are authorized by statute (MCA 46-4-409).  However, the officer must clearly describe and justify the reason the interrogation wasn’t electronically audio or audio/visually recorded in their investigative report. 

· The questions put forth by law enforcement personnel and the person's responsive statements were part of the routine processing or booking of the person;

· Before or during a custodial interrogation, the person unambiguously declared that the person would respond to the law enforcement officer's questions only if the person's statements were not electronically audio or audio/visually recorded;

· The failure to electronically audio or audio/visually record an interrogation in its entirety was the result of unforeseeable equipment failure and obtaining replacement equipment was not practicable;

· Exigent circumstances prevented the making of an electronic audio or audio/visually recording of the custodial interrogation;

· The person's statements were surreptitiously recorded by or under the direction of law enforcement personnel;

· The person's statement was made during a custodial interrogation that was conducted in another state by peace officers of that state in compliance with the laws of that state; or

· The person's statement was made spontaneously and not in response to a question.

21.3.2 Recording Protocols and Operation of Equipment
a. Officers should not bring other electronic devices ( e.g. cell phones, radios, pagers) into the interview room that may interfere with the recordings;
b. Ensure that  recording equipment is functioning properly;

c. If using a device that requires tapes or DVD’s, use new media if possible rather than re-use old media;

d. When ready to begin custodial questioning, turn the recording on at the beginning, without asking for the suspect’s permission.  If the suspect then refuses to talk, while being recorded, the refusal will be recorded.  The recording shall continue without interruption until questioning ends.  
e. Before beginning a recording, consider giving a notice of recording (per your agency’s policy).  Officers do not have to inform the person being interviewed that they are being recorded.  Lack of consent to a recording does not affect the admissibility of a recorded statement.  However, giving notice of a recording can foster public trust in law enforcement. If the suspect asks if the interrogation is being recorded, the officer should answer truthfully and continue the interrogation.
f. Upon commencing the interview, the primary officer shall announce the names of the officer(s); date, time, and location of the interrogation; the name, address, telephone number and date of birth of the suspect; and if applicable names of others present.

g. Officers shall provide Miranda warnings, and ensure the rights are waived by the suspect.
h. Officers should try to ensure the suspect statements will be audible and comprehensible on playback. If the person is speaking in a soft voice or does not enunciate clearly, ask for the response to be repeated.
i. The recording equipment shall remain running during comfort breaks, recesses or other legitimate purposes. If the interrogation is interrupted, the interviewer shall announce the date and time the interrogation resumes.  

j. At the conclusion of the interrogation, the primary officer should state that the interview has ended and again note the names of those persons present at the interview, the date, and time of termination.

k. As Montana law seems to indicate that a visual only recording is an acceptable means of recording, this type of recording will not be sufficient to validate and properly memorialize the actual content of the interrogation. Therefore a visual only recording is not recommended as a legitimate means of preserving the interrogation process.
21.3.3
Recording Device Malfunctions

If the recording device malfunctions, the officer conducting the interrogation must decide on whether or how to continue. 
a. If a recording device can be restarted or replaced immediately, the officer should state on the record that the device malfunctioned, how long the device was not working, and whether or not the suspect made any statements that were not recorded.

b. If the recording device cannot be restarted or replaced immediately, the officer should include in his interview or case report the fact that the device malfunctioned and whether or not the suspect made any statements that were not recorded. The officer should also ask the suspect if they wish to continue the interrogation without a recording device or suspend it until such time as a recording device is available. If the suspect consents to continue, the interrogation should be documented by obtaining a written statement from the suspect.  If the suspect refuses to provide a written statement, the documentation of the interrogation can be done in the officer’s investigative report.
21.3.4
Copying and Storing of Original Recordings

All electronically audio or audio/visually recorded interrogations shall be stored in accordance with state law and local policy.  As soon as practical, an officer who records the statements of a suspect should create at least one exact copy of the original recording. The copy should be clearly labeled as a copy. Once made, the copy should be used to create additional copies, for investigative review, to prepare transcripts and to comply with discovery requests.

21.3.5
Documentation

a.
Officers shall continue to prepare written summaries (investigative reports) and continue to obtain written statements from suspects.
b. Electronic audio or audio/visually recording should not be relied upon as a sole substitute for traditional methods of memorializing interviews.  Written statements from suspect(s) may provide a means of memorializing the officer’s version of what occurred during the interview.  This in turn may provide a means to resolve criminal cases based upon the written reports and statements alone thereby minimizing the costs of additional copying or transcribing of recordings.
c. Written statements when used in conjunction with an electronic audio or audio/visually recording are important because they can provide clear and concise evidence of guilt or innocence. Written statements also tend to demonstrate that incriminating or exculpatory statements were made voluntarily. It is not necessary for written statements to include all the details of an interview, as the electronic audio or audio/ visually recording will suffice.

d. To help ensure the accuracy and consistency of the accounts of the interrogation or interview, officers should review the recordings when preparing the written reports of the events.
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