
 

 

MONTANA Public Safety Officer Standards and Training Council 
Meeting Agenda – February 1, 2017 

Face to Face Meeting 9:00 a.m. – 12:00 p.m. 
Crystal Inn 

3701 31st Street Southwest 
Great Falls, Montana 59404 

 
Dial-in Participant Information 
 Dial-in number:  (866) 576-7975 
 Access code:  612394 
 
I. 9:00 a.m. – Call meeting to order, roll call, identify and welcome guests. 

 
II. 9:05 a.m. – Approval of minutes for December 7, 2016 POST Meeting 

 
III. 9:15 a.m. – Public Comment/Guest Issues 
 
IV. 9:30 a.m. – Old Business 

a. Dec Action 
i. Update On Records Production 

 
V. 9:45a.m. – Break 
 
VI. 10:00 a.m. – New Business 

a. Bryan Beniger oral arguments 
b. Jim Cashell Council Resignation 
c. Patrick Edgar Email  
d. SWAT Discussion 
e. Director’s Report 

i. Budget 
1. Appropriations Subcommittee 

ii. Legislative Update 
1. Legislative Draft – HB94 
2. Misdemeanor Probation/Pretrial Services Officers – Meetings 
3. House Bill 181 – Establish Requirements for Police Dogs 
4. LC 1284 – Human Trafficking Bill 

iii. Certificates Awarded 
iv. Equivalency Granted 

1. Rebecca Potton – Police Officer – Missoula Police Department 
2. Brian Gormon, Police Officer – Missoula Police Department 
3. Robert Pohle, Game Warden – FWP 
4. Jason Apgar, Police Officer – Gallatin Airport Authority 
5. Michael Eldridge, Police Officer – Hamilton  Police Department 
6. Christy Odum, Police Officer – Bozeman Police Department 
7. Daniel Fitzpatrick, Police Officer – Bozeman Police Department 
8. Harold Hanson, Police Officer – Bozeman Police Department 
9. Terry Arneson, Detention Officer – Anaconda/Deer Lodge Law 

Enforcement Agency 
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10. Jonathan Lopez, Police Officer – Glendive Police Department 
11. Eric Elliott, Deputy Sheriff – Mineral County Sheriff’s Office 

v. Extensions Granted 
1.  Shawna McCartney, Public Safety Communicator – Broadwater 

County Sheriff’s Office 
2. Shawna McCartney, Detention Officer – Broadwater County 

Sheriff’s Office 
3. Kylie Howard, Detention Officer – Broadwater County Sheriff’s 

Office 
4. Dustin Darby, Public Safety Communicator – Fort Peck 

Tribes/Roosevelt County 911 
5. Tiffany Sietsema, Public Safety Communicator – Fort Peck 

Tribes/Roosevelt County 911 
6. James Lewis-Stella, Corrections Officer – Montana State Prison 
7. Lacy McConnell, Misdemeanor Probation/Pretrial Officer – 

Gallatin County Office of Court Services 
8. Sabreena Stone, Juvenile Detention Officer – Cascade County 

Juvenile Detention Center 
9. Tyrell Ceaser, Juvenile Detention Officer – Cascade County 

Juvenile Detention Center 
10. Kyler Phelps, Juvenile Detention Officer – Cascade County 

Juvenile Detention Center 
11. Gladiola Hamid, Juvenile Detention Officer – Cascade County 

Juvenile Detention Center 
12. John Todd, Deputy Coroner – Lake County Sheriff’s Office 

vi. Cases Open/Closed 
vii. Office Updates 

1. Sugar CRM 
 
VII. 11:00 a.m. – Committee Reports 

a. ARM – Bill Dial 
b. Coroner – Jim Cashell 
c. Case Status – John Strandell 
d. Curriculum – Jim Thomas 
e. Business Plan/Policy – Kimberly Burdick 

 
VIII. 12:00 p.m. – Adjourn 
 
* Executive Sessions are closed to the public in order to protect the privacy rights of individuals. 
 
Times are approximate, except for public comment; actual times may vary depending on 
presentation/discussion time. 
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                                                 1
 1                MT POST COUNCIL MEETING

 2                    DECEMBER 7, 2016

 3     DEPARTMENT OF TRANSPORTATION - WEST AUDITORIUM

 4                       HELENA, MT

 5                                                               

 6   Council members present:  Tony Harbaugh - Council 

 7   Chair, Kimberly Burdick, Jim Cashell, Lewis 

 8   Matthews, Tim Neiter, Kevin Olson, Ryan Oster, 

 9   Jesse Slaughter, John Strandell, Jim Thomas; and 

10   Tia Robbin (by phone)

11   

12   Council Member Not Present:  Bill Dial.

13   

14   Staff Members Present:  Perry Johnson, Executive 

15   Director; Mary Ann Keune, Administrative Officer; 

16   Katrina Bolger, Paralegal/Investigator.

17   

18   POST Legal Counsel:

19   Sarah Clerget and Chris Tweeten

20   

21   Public Members Present:  Vern Burdick, Choteau 

22   County Sheriff's Office; John Douglas, FWP; Andrew 

23   Knapp, MHP; Mike McCarthy, MLEA; Jim Smith, MSPOA; 

24   Leo Dutton, Lewis & Clark County Sheriff's Office; 

25   Curt Stinson, Helena Police Department; Steve 
3
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                                                 2
 1   Crawford, Bozeman Police Department; Heidi 

 2   Williamson, Sheridan County Sheriff's Office; Ian 

 3   Caldwell, CJIN; Rich McLane, Bozeman Police 

 4   Department; Rick Johnson, Deer Lodge Police 

 5   Department; Mike Baum, DOJ Gambling Control; 

 6   Leslie Doely, Livestock; Wade Nash, Polson Police 

 7   Department; George Simpson, Blackfeet Law 

 8   Enforcement; Jess Edwards, Blackfeet Law 

 9   Enforcement; Dan Moore, Motor Carrier Services; 

10   Keith Van Setten, Teton County Sheriff's Office.

11   

12   Public Members on the Phone:  Kerri O'Connell; 

13   Doug Colombik, Miles City Police Department; 

14   Andrew Lower, Gallatin County Services; Truman 

15   Tolson, Missoula Police Department;  Rich St. 

16   John, Billings Police Department; Tom Bauer, 

17   Mineral County Sheriff's Office; Chris Lounsbury 

18   Missoula County; Dale Johnson, Livingston Police 

19   Department; Scott Hamilton, Park County Sheriff's 

20   Department; Steve Ette, Gallatin Court Services; 

21   John Dynneson, Richland County Sheriff's Office; 

22   Dan Cederberg, Missoula County; Mike Linder, 

23   Yellowstone County Sheriff's Office; David Bodine, 

24   Yellowstone County Sheriff's Office; William 
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25   Michaelis, Yellowstone County Sheriff's Office; 

  

                                                 3
 1   Troy Eades, Fergus County Sheriff's Office; Lynda 

 2   Holt, Madison County Sheriff's Office; Frank 

 3   Kluesner, Beaverhead County Sheriff's Office; 

 4   Frank DiFonzo, Sidney Police Department; Ross 

 5   Jones, Scripps News Service, Rick Mussel, Laurel; 

 6   Carrie O'Connell, Gallatin County.  

 7                       * * * * *

 8             EXECUTIVE DIRECTOR JOHNSON:  I think 

 9   we'll go ahead and call the meeting to order.  

10   I'll let Tony get started here in just a minute, 

11   but before Tony will get started, he'll let me 

12   introduce Dan Moore with the Department of 

13   Transportation Motor Carrier Services.  Dan 

14   provided us this space today to use --  

15             MR. KLUESNER:  This is Sheriff Frank 

16   Kluesner.  

17             EXECUTIVE DIRECTOR JOHNSON:  Dan.  

18             MR. MOORE:  Well, just as luck would 

19   have the Department --   

20             MS. LOWER:  Good morning.  This is 

21   Andrea.  

22             MR. KLUESNER:  -- Beaverhead County 

23   Sheriff.  

24             MR. MOORE:  -- with Transportation in 
5
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25   Montana.  Just quick house cleaning things.  The 

  

                                                 4
 1   ladies bathroom is immediately right outside this 

 2   door.  There is a men's room on the corner, or you 

 3   can go back out to the hallway to the end of the 

 4   carpet and turn right, there is more bathrooms up 

 5   there.  If you're a smoker, you'll need to go back 

 6   upstairs to the lobby, and out the double door 

 7   across from where you came in, and there is a 

 8   smoke jack back down the sidewalk in the 

 9   courtyard.  

10             EXECUTIVE DIRECTOR JOHNSON:  Thanks, 

11   Dan.  

12             CHAIRMAN HARBAUGH:  I think we'll go 

13   ahead and call the meeting to order, and get 

14   started this morning.  Welcome, everyone.  Maybe 

15   what we should start by doing is asking all of 

16   those on our conference line to introduce 

17   themselves as well, if they would.  In no 

18   particular order if you're on the phone.  

19             MR. TOLSON:  Truman Tolson.  

20             MR. MUSSON:  Rick Musson, Laurel.  

21             MR. ST. JOHN:  Rich St. John, Billings.  

22             MS. LOWER:  Andrea Lower, Gallatin 

23   County.  
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24             CHAIRMAN HARBAUGH:  Give just a little 

25   longer in between your introductions.  Mary Ann is 

  

                                                 5
 1   trying to keep up here.  

 2             MS. O'CONNELL:  Kerri O'Connell, 

 3   Gallatin County.  

 4             MR. BAUER:  Tom Bauer, Mineral County.  

 5             MR. LOUNSBURY:  Chris Lounsbury, 

 6   Missoula County.  

 7             MR. JOHNSON:  Dale Johnson, Livingston 

 8   PD.  

 9             MR. HAMILTON:  Scott Hamilton, Park 

10   County.  

11             MR. DYNNESON:  John Dynneson, Richland 

12   County. 

13             MR. ETTE:  Steve Ette, Gallatin County 

14   Court Services.  

15             MR. KLUESNER:  I'm not sure if you got 

16   me, but Frank Kluesner, Beaverhead County.  

17             MR. CEDERBERG:  Dan Cederberg, Missoula 

18   Correctional Services.  

19             MR. COLOMBIK:  Doug Colombik, Miles 

20   City.  

21             MS. ROBBIN:  Good morning, Mary Ann.  

22   This is a Tia Robbin.  

23             MS. KEUNE:  Hi, Tia.  
7
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24             MR. LINDER:  Mike Linder in Billings, 

25   and I've got Captain Michaelis and Lieutenant 

  

                                                 6
 1   Bodine with me.  

 2             MR. TOLSON:  Mary Ann, this is Truman.  

 3   Did you get me?  

 4             MS. KEUNE:  I did.  Thanks, Truman.  

 5             CHAIRMAN HARBAUGH:  Anyone else?  

 6             (No response)  

 7             CHAIRMAN HARBAUGH:  Thank you.  Maybe 

 8   we'll continue with introductions in the gallery.  

 9   If we could start in the front over here, please.  

10             MR. RICK JOHNSON:  Rick Johnson, Deer 

11   Lodge PD.  

12             MR. DUTTON:  Leo Dutton, Lewis & Clark 

13   County Sheriff.  Thanks, Perry.  

14             MR. McCARTHY:  Mike McCarthy, Montana 

15   Law Enforcement Academy.  

16             (Inaudible)  

17             MR. CALDWELL:  Ian Caldwell, DOJ CJIN 

18   services.  

19             MR. DOUGLAS:  J.D. Douglas, Fish, 

20   Wildlife, and Parks.  

21             MR. CRAWFORD:  Steve Crawford, Bozeman 

22   Police.  
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23             MR. STINSON:  Curt Stinson, Helena PD.  

24             MR. KNAPP:  Drew Knapp, Montana Highway 

25   Patrol.  

  

                                                 7
 1             MR. MOORE:  Dan Moore, Motor Carrier 

 2   Services.  

 3             MR. BURDICK:  Vern Burdick, Choteau 

 4   County Sheriff's Office.

 5             MR. SMITH:  Jim Smith, MSPOA.  

 6             MR. McLANE:  Rich McLane, Bozeman Police 

 7   Department.  

 8             MR. BAUM:  Mike Baum, Gambling Control.  

 9             MS. DOELY:  Leslie Doely, Department of 

10   Livestock.  

11             CHAIRMAN HARBAUGH:  And I think for the 

12   sake of everyone, if we could go around and have 

13   the Board members introduced as well, please.  

14             MR. STRANDELL:  John Strandell with DCI.  

15             MR. MATTHEWS:  Lewis Matthews, Fort Peck 

16   Tribes.  

17             MR. CASHELL:  Jim Cashell, Board of 

18   Crime Control.  

19             MR. OLSON:  Kevin Olson, Department of 

20   Corrections.  

21             MS. BOLGER:  Katrina Bolger, POST.  

22             EXECUTIVE DIRECTOR JOHNSON:  Perry 
9
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23   Johnson, POST.  

24             CHAIRMAN HARBAUGH:  Tony Harbaugh, 

25   Sheriff's Office.  

  

                                                 8
 1             MS. CLERGET:  Sarah Clerget, I'm with 

 2   DOJ representing POST as the attorney.  

 3             (Inaudible)  

 4             MS. BURDICK:  Kimberly Burdick, public.  

 5             RYAN OSTER:  Ryan Oster -- (inaudible)  

 6             MR. THOMAS:  Jim Thomas, civilian 

 7   member.  

 8             MR. SLAUGHTER:  Jesse Slaughter, MPPA.  

 9             MS. KEUNE:  Mary Ann Keune, POST.  

10             CHAIRMAN HARBAUGH:  If I could ask the 

11   gentlemen in the back of the room to introduce 

12   yourselves as you're signing in, please.  

13             MR. NASH:  Wade Nash, Polson Police 

14   Department.  

15             MR. SIMPSON:  George Simpson, Polson 

16   Police Department.  

17             MR. EDWARDS:  Jeff Edwards, Browning 

18   Police Department.  

19             MS. KEUNE:  Can we remind, Perry, would 

20   you remind everybody about --   

21             EXECUTIVE DIRECTOR JOHNSON:  Sure.  This 

10
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22   is difficult to do business on the telephone a lot 

23   of times, and sometimes it is difficult even when 

24   we listen back to the minutes to identify who is 

25   speaking.  So the rules today from now on is if 
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 1   you're going to talk --   

 2             (Inaudible)  

 3             EXECUTIVE DIRECTOR JOHNSON:  Could you 

 4   repeat that, please.  

 5             MR. EADES:  Troy Eades.  

 6             EXECUTIVE DIRECTOR JOHNSON:  Good 

 7   morning, Troy.  

 8             MR. EADES:  Good morning.  

 9             EXECUTIVE DIRECTOR JOHNSON:  We're just 

10   getting started, so here we're kind of laying out 

11   the ground rules here.  

12             If you're going to make a comment, if 

13   you're on the phone, or if you're on the council, 

14   or if you're in the gallery, please start up by 

15   saying, "This is Perry Johnson.  This my comment."  

16   And that is kind of cumbersome, but we're going to 

17   approve minutes here in a minute, and they turned 

18   out to be 32 pages I think this time, and I 

19   watched Mary Ann, and I listened to some of it, 

20   and I couldn't tell if it was Ryan Oster talking 

21   or Perry Johnson, and I'm Perry Johnson, and I 
11
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22   know what I sound like.  

23             So that would really help a lot just for 

24   the business part of this, in order to make sure 

25   that we capture all of the comments, and we keep 

  

                                                10
 1   everything in order.  

 2             MR. EADES:  Sounds good.  

 3             EXECUTIVE DIRECTOR JOHNSON:  Who said 

 4   that?  

 5             MR. EADES:  This is Troy on the phone.  

 6             EXECUTIVE DIRECTOR JOHNSON:  You've got 

 7   to say, "This is Troy."  

 8             So I think we've taken care of roll.  

 9             CHAIRMAN HARBAUGH:  Has everyone had a 

10   chance to review the minutes?  I would entertain a 

11   motion to approve the minutes.  

12             MR. STRANDELL:  I'll make the motion 

13   that we approve the minutes of September 7th.  

14             CHAIRMAN HARBAUGH:  That would be John 

15   Strandell.  

16             MR. OLSON:  Kevin Olson.  I'll second.  

17             CHAIRMAN HARBAUGH:  Any discussion?  

18             (No response)  

19             CHAIRMAN HARBAUGH:  We'll move to an 

20   immediate vote.  All those in favor, please 

12
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21   signify by saying aye.  

22             (Response)  

23             CHAIRMAN HARBAUGH:  Same sign.  

24             (No response) 

25             CHAIRMAN HARBAUGH:  Motion carries. 

  

                                                11
 1   Thank you.    

 2             EXECUTIVE DIRECTOR JOHNSON:  This is 

 3   Perry.  Just for the purpose of clarity, Tia 

 4   Robbin identified herself while she was on the 

 5   telephone.  She's a council member, and she 

 6   represents I think a public slot.  She's in 

 7   Kalispell today.  She wasn't able to travel down 

 8   today.  So when you hear her acknowledge that, it 

 9   is because she's a Council member on some of these 

10   votes.  

11             CHAIRMAN HARBAUGH:  That would move us 

12   to public comment and guest issues.  

13             EXECUTIVE DIRECTOR JOHNSON:  This is 

14   Perry.  If I could go ahead and start.  There is a 

15   couple of things that have been provided to each 

16   of the Council members, and we've provided copies 

17   in the back of the room as well.  This is actually 

18   the meeting materials.  If you don't have one of 

19   these, there are some in the back of the room on 

20   the podium.  We provided those for you so that 
13
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21   you've got the same material that the Council 

22   members have got.  

23             There are also a couple of handouts back 

24   there.  One of them is from Sheriff Trent Harbaugh 

25   of Falcon County, Baker, Montana.  The other one 

  

                                                12
 1   is from Kerri O'Connell.  And Kerri, I don't know 

 2   if this is an opportunity for you to introduce 

 3   yourself and --   

 4             MS. HOLT:  Lynda Holt.  

 5             EXECUTIVE DIRECTOR JOHNSON:  Could you 

 6   repeat that, please.  

 7             MS. HOLT:  Lynda Holt, Madison County.  

 8             EXECUTIVE DIRECTOR JOHNSON:  Good 

 9   morning, Lynda.  

10             MS. HOLT:  Good morning.  

11             EXECUTIVE DIRECTOR JOHNSON:  Kerri, did 

12   you want to start out public comment for us?  

13             MS. O'CONNELL:  Yes, I could certainly 

14   do that.  Do you want me to go ahead and read what 

15   I provided to you?  

16             EXECUTIVE DIRECTOR JOHNSON:  That's 

17   entirely up to you.  If you want to read it or if 

18   you want to paraphrase it, it is your opportunity.  

19             MS. O'CONNELL:  I guess I'll paraphrase 

14
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20   it.  So I'm the Director of Gallatin County 911, 

21   and we -- Let's see.  So we use an Emergency 

22   Medical Dispatching program provided by Priority 

23   Dispatch.  And I learned in the past month or so 

24   that MLEA is going to include as part of the 80 

25   hour expansion -- which is a good thing.  I'm 

  

                                                13
 1   totally in favor of them expanding our basic 

 2   course for dispatchers to 80 hours.  

 3             But as part of that, they're going to be 

 4   providing 24 hours of Emergency Medical 

 5   Dispatching in the King County protocols, which is 

 6   a good thing for people, for dispatchers who don't 

 7   do EMD.  They can get their people certified.  But 

 8   it does no good for us as an agency, mostly 

 9   because there are multiple vendors who provide 

10   these protocols, and King County is not the vendor 

11   that we use.  

12             So we have a few concerns.  One is that 

13   we would send our people to -- If the current 

14   curriculum that they are proposing to POST, we 

15   would send our people to this curriculum, and then 

16   there would be three days worth of class that our 

17   people have no use for.  So we would be paying 

18   them to sit there for not having any use for it.  

19   Then we'd come home, and we'd have to put them 
15
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20   through another class, or we'd have already put 

21   them through another class that we've already paid 

22   for.  So we're looking at duplication, not only 

23   effort, but in cost.  So we would like to avoid 

24   that if we can.  

25             We're also concerned about creating a 

  

                                                14
 1   standard that hasn't gone through a process.  So I 

 2   think that when we look at what MLEA provides for 

 3   training, we're looking at them providing that 

 4   standard for us that we want to achieve.  And I 

 5   know I only talked to a few PSAPs about this, and 

 6   I don't think anybody really knew that this was 

 7   part of the proposed curriculum.  

 8             And we're also concerned -- and this 

 9   isn't for Gallatin County itself -- but I think 

10   there are a few -- and I don't know how many.  I 

11   think there needs to be a survey of how many PSAPs 

12   do not provide EMD, and those can create some 

13   liability for those PSAPs.  If they have people 

14   that are trained, then they have a call in, 

15   they're not able to use those protocols because 

16   the PSAP has not adopted them as a whole, but you 

17   have somebody who was trained, somebody calls in, 

18   expects a level of service, this person can't 

16
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19   provide the service.  

20             And there are some liability issues 

21   there that I think are -- not for our county, but 

22   for other PSAPs out there.  So all I'm requesting 

23   is that POST postpones this curriculum approval, 

24   so that we can get some more input.  I think it's 

25   always going to be MLEA's decision about if they 

  

                                                15
 1   include that or not, but I'm not completely 

 2   convinced that it is an informed decision, so 

 3   that's my only concern.  

 4             EXECUTIVE DIRECTOR JOHNSON:  Thank you, 

 5   Kerri.  This is Perry.  

 6             MS. O'CONNELL:  Sure thing.  This is 

 7   Kerri.  

 8             EXECUTIVE DIRECTOR JOHNSON:  I think I 

 9   was also made aware that Mike McCarthy and Sheriff 

10   Leo Dutton from Lewis & Clark County would like to 

11   make a comment during the public comment period, 

12   so is this time for you?  Go ahead.  

13             MR. McCARTHY:  You bet.  It was 

14   suggested that we do this in two parts.  Leo and I 

15   will be back for the February meeting to formally 

16   request the SWAT standards.  There's been a large 

17   committee across the state that have been working 

18   on SWAT standards, and it has been over a two year 
17
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19   process for this time.  We've tried it before.  

20             And the idea was we hand out the 

21   material, give you guys an opportunity to look at 

22   it, to peruse it.  If you have questions, you can 

23   call us.  If there is issues, you can call.  And 

24   then we'll deal with it the best we can, and come 

25   back and formally request that POST adopts 

  

                                                16
 1   standards for SWAT training.  And that's what this 

 2   is.  

 3             In the back of this form, you'll find 

 4   all of the Chiefs and Sheriffs that have SWAT 

 5   teams.  They've all signed the agreement saying 

 6   that they would like to adopt the SWAT standards 

 7   through POST.  And so that's in the back of the 

 8   pamphlet.  

 9             So unless there is questions about it, 

10   otherwise we'll come back in February, and 

11   formally request it.  

12             CHAIRMAN HARBAUGH:  Any questions for 

13   Mike?  Jim.  

14             MR. THOMAS:  This is Jim Thomas.  Just a 

15   comment.  The group he's referring to, for those 

16   people who haven't been on this POST Council for 

17   very long, is called the Tactical Advisory 

18
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18   Council.  It was set up to advise this Council on 

19   tactical related, SWAT related issues, for anyone 

20   who is not familiar with the group he's talking 

21   about.  

22             MR. McCARTHY:  Saying that, Sheriff 

23   Dutton is the chairperson for the committee 

24   itself.  I'm the chairperson for the SWAT 

25   standards committee.  

  

                                                17
 1             MS. CLERGET:  I have a question.  Do you 

 2   mean for this to be an ARM ultimately, or for a 

 3   change to our ARM that incorporates these 

 4   standards?  

 5             MR. McCARTHY:  Yes.  Across the country, 

 6   I can tell you a couple right off the top.  

 7   Washington state has this through POST, the 

 8   requirements.  So does California, so does 

 9   Georgia, and -- they're escaping me off the top, 

10   but I'll have a list for you.  And they all run it 

11   through POST.  

12             CHAIRMAN HARBAUGH:  Any other questions 

13   or comments?  

14             MR. DUTTON:  I'd like to ask you that 

15   you give it a serious consideration.  One of the 

16   things that we face in Montana is struggling with 

17   each other and competing for funds.  With this 
19
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18   basic standards, it allows us to compete 

19   nationally, because we will have standards much 

20   like the DOD teams.  It also gives some uniformity 

21   when you're requesting another team from another 

22   agency.  We have vetted it with the Sheriffs and 

23   Chiefs.  If you're a Chief, I'm sorry I said 

24   Sheriff first, but that's what it is.  

25             Anyway, those are the things that we've 
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 1   done, and we've talked to them.  We've tried to 

 2   make us available as possible through the 

 3   representations, so we'll be available to answer 

 4   your questions, but hopefully we've vetted it 

 5   through the discipline that actually uses them.  

 6   Any questions before you read it, we're available 

 7   after the meeting, if there might be.  

 8             CHAIRMAN HARBAUGH:  Someone on the phone 

 9   had a question or comment?  

10             MS. HOLT:  This is Lynda Holt from 

11   Madison County, and I kind of want to get back to 

12   what Kerri O'Connell was talking about.  

13             As far as the EMD protocols that would 

14   be imposed in the training, we do not currently 

15   use EMD.  We are in the process of getting a 

16   Medical Director, and working on that, but 

20



file:///dojhlnmlea001/Share/Post/Council%20Meetings/2017/2-1-17/12-7-16%20Meeting%20Minutes.TXT[1/24/2017 8:34:12 AM]

17   currently we do not use EMD training as part of 

18   our dispatch procedures.  So I don't know that 

19   having it be part of the MLEA would benefit us 

20   currently.  

21             CHAIRMAN HARBAUGH:  Thank you.  

22             EXECUTIVE DIRECTOR JOHNSON:  This is 

23   Perry, and this is -- we've got a tremendous 

24   amount of interest in our agenda today, and I 

25   probably should make sure that everybody that's 
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 1   participating today understands that this is -- 

 2   (inaudible) -- our meetings have been pretty 

 3   casual.  We encouraged participation during even 

 4   our discussion.  We have folks in the gallery and 

 5   on the phone that say, even during an agenda item 

 6   that say, "Hey, I'd like to add this to it," and 

 7   that's okay as far as I'm concerned.  

 8             And I guess just so that everybody is 

 9   aware that you're not limited just to public 

10   comment, but also during the agenda items you have 

11   an opportunity to address any of these items as 

12   well.  I say that because especially in regards in 

13   the proposed 80 hour public safety communicator 

14   syllabus that's on our agenda today, one of our 

15   Council members, public at large member Kimberly 

16   Burdick was on the committee that helped form 
21
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17   this.  

18             Mike McCarthy just spoke.  He's the 

19   acting Director of MLEA in Glen Stinar absence 

20   while Glen is at the FBI academy; and Drew Knapp 

21   is here as well, who was all part of the 

22   discussion and the vetting process for this 80 

23   hours.  So Lynda and Kerri, I appreciate both of 

24   you participating today.  I think there is going 

25   to be some additional opportunity to weigh in on 
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 1   this item when we get to that agenda item as well.  

 2   And I think maybe even some of the Council members 

 3   might have some things to add to that.  

 4             But we're still in public comment, and 

 5   J.D., I know that you wanted to speak to some of 

 6   this.  I know that some of the people on the phone 

 7   want to speak to some of the things on the agenda.  

 8   And you can, if you like.  The statement from 

 9   Trent Harbaugh I think I'm going to introduce 

10   during the agenda item.  

11             MR. DOUGLAS:  If I could just really 

12   quick.  My name is J. D. Douglas.  I supervise the 

13   Criminal Investigation Section for Montana Fish, 

14   Wildlife and Parks.  And I just wanted to address 

15   the proposed release of information concerning all 

22
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16   the officers in the state of Montana.  

17             My documents start on Page 53 of your 

18   handout, and I think I pretty well address my 

19   concerns in there.  This is the third time that 

20   we've had to address dissemination publicly of 

21   officers' names, addresses, etc.  We're a very 

22   small working group, and previously had worked 

23   with DCI to address this issue.  It has usually 

24   been on legislative issues and things concerning 

25   like the state checkbook and things like that.  
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 1             But the biggest issue I have is our 

 2   officers' safety, safety for their families.  

 3   These people work strictly in a covert capacity, 

 4   so neighbors and in some case families don't even 

 5   know exactly what they're doing every day.  And to 

 6   release that information, just their name alone 

 7   with the public data bases that are available on 

 8   the internet, and everything else, it is very easy 

 9   to figure out exactly where these people live, and 

10   we're concerned with retribution, things like 

11   that, undue hardships on their families.  

12             And it costs me about $25,000 to set up 

13   an individual to work in this capacity, and any 

14   exposure like that pretty much puts them right 

15   back into the field.  A uniformed officer, we 
23
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16   cannot put them back out in the field working in 

17   this capacity if we know that their safety isn't 

18   protected.  And so to expose them accidentally or 

19   otherwise, it's an officer safety issue, it is 

20   very expensive.  

21             They work not just in the state of 

22   Montana.  We share a lot of officers throughout 

23   the United States and Canada as well.  And for I 

24   guess just their longevity, and being able to be 

25   productive, the longer they do this, the ones that 
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 1   can stay in it, the more effective they are.  And 

 2   it is really a good effective tool to protect the 

 3   resources.  

 4             And similarly, about at least 75 percent 

 5   of our investigations involve other felonious 

 6   activity, whether it be narcotics, or property 

 7   crimes, crimes against persons, stuff like that, 

 8   that we ultimately end up investigating, either 

 9   with a DCI, or a local Sheriff's Office, or 

10   something like that, because we're already 

11   involved in the investigation. 

12             So I'll be available for any questions.  

13   I've also attached an order that we've used in the 

14   past.  We attach it to every one of our cases 

24
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15   where applicable, so that during the adjudication 

16   process, the Defendant can't get all the discovery 

17   materials, and then run right out and stick it on 

18   the internet, with pictures of our individuals, 

19   names, all that kind of stuff; or even how the 

20   case might have transpired.  They do have a right 

21   to have all this information through their right 

22   to due process, but we ask the Judge to restrict 

23   that dissemination, and prohibit it, so that we 

24   can protect these officers.  

25             And so that's basically why I wanted to 
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 1   speak today.  I just wanted to make everybody 

 2   aware that it is not just a matter of providing 

 3   this public information, which in most cases the 

 4   public does have a right to know, but in this 

 5   case, I would just ask for some little restraint.  

 6   So thank you.  

 7             CHAIRMAN HARBAUGH:  Perry.  

 8             MR. LINDER:  This is Mike Linder.  If 

 9   you can hear me.  The people that are on the phone 

10   are having problems hearing.  If people could just 

11   -- There is a lot of paper, page turning it sounds 

12   like, and pens dropping, and that type of stuff, 

13   and that just gets amplified.  So if people could 

14   maybe, if you're on the phone, mute them, or in 
25
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15   the room there, maybe just not so much shuffling 

16   of papers and stuff.  

17             EXECUTIVE DIRECTOR JOHNSON:  This is 

18   Perry.  Thanks, Mike.  

19             MR. BAUER:  Perry, this is Tom Bauer.  

20   I'd like to comment on what J. D. Douglas just 

21   spoke about.  I definitely echo everything that he 

22   has said.  In addition to that, we definitely live 

23   in a day and age of extreme terrorism.  We'd be 

24   foolish to think there's not foreign and domestic 

25   terrorists.  My concern, like J.D. said, provide 
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 1   deputies -- the information gets into their hands, 

 2   and they and their families' safety is in 

 3   jeopardy.  

 4             And this is especially true I think in 

 5   small sparsely populated areas like Mineral 

 6   County.  Our Deputies and their families are easy 

 7   to find, and with a small department, there is not 

 8   a lot of safety out there for them to respond in a 

 9   timely manner.  So their safety would definitely 

10   be in jeopardy if their information was made 

11   public.  

12             EXECUTIVE DIRECTOR JOHNSON:  Thank you, 

13   Sheriff.  This is Perry.  Other public comment in 
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14   the gallery?  

15             (No response)

16             MR. SMITH:  This is Perry.  This is not 

17   Perry.  I'll come forward so you can hear me, 

18   Sheriff.  How is that?  

19             MR. LINDER:  You're great.  In fact, the 

20   noise has dropped dramatically, so great.  Thanks.  

21             MR. SMITH:  Mr. Chairman, and members of 

22   the POST Council, my name is Jim Smith, and I'm 

23   finishing up 22 years with the Montana Sheriff and 

24   Peace Officers Association.  And Perry Johnson 

25   kind of extended to me a special invitation to 
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 1   come and pay my respects to the POST Council, and 

 2   I was really touched that you did that, Perry.  

 3   Thanks very much.  

 4             I don't have much to say, but maybe I'll  

 5   tell you, come at this from about three points on 

 6   the compass.  I was on this Council for a while, 

 7   and developed a keen appreciation, and a little 

 8   bit of understanding, and a great of amount of 

 9   respect for who you are and what you do.  And as 

10   some of you know, I've got a son-in-law who is a 

11   captain at the Lewis & Clark County Sheriff's 

12   Office, and works for Sheriff Dutton.  So your 

13   business is my business now, so I'm very 
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14   interested in officer training, and officer 

15   accountability, and competency across the board, 

16   and strong leadership, and strong followership.  

17   And I think a lot of that originates here at the 

18   POST Council itself.  

19             And then finally, I do work with the 

20   City of Helena, and I've got some responsibilities 

21   for our own Police Department.  Officer Curt 

22   Stinson is here, and I can tell you that I've got 

23   a great deal of confidence as the Mayor of Helena 

24   in our officers, because I know that they've been 

25   well trained, and I know that they're well 
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 1   monitored, and held accountable, and held to high 

 2   standards by the Academy, and the POST Council, 

 3   and all their peers and counterparts in law 

 4   enforcement.  So I'm just in your deep debt, no 

 5   matter how I approach you, for who you are, and 

 6   the work that you do.  

 7             And maybe just a couple other thoughts 

 8   on my way out the door.  I was informed yesterday 

 9   that the Department of Revenue is finishing up 

10   their work on an administrative rule that will 

11   allow law enforcement officers, prosecutors, 

12   Judges, and folks to get their names out of the 
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13   property tax data base, so that might be one small 

14   step in the direction that we were just talking 

15   about.  

16             Beyond that, I think I understand that 

17   you're under a lot of pressure and tension these 

18   days.  I think officer involved shootings are 

19   going to approach 150 this year in the United 

20   States, and I suspect that's on the minds of every 

21   one of you here, and how to prepare our officers 

22   how to deal with all that.  

23             But at the same time, all those 

24   tragedies I think have yielded up a great 

25   outpouring of respect and understanding for law 
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 1   enforcement officers here in Montana, and across 

 2   the country.  I know here in Helena, the last time 

 3   any survey has been done, our Police Department 

 4   ranks very high with the customer citizen 

 5   understanding and appreciation, well in the 80 

 6   percentile neighborhood.  And I know you want to 

 7   keep it that way, and I know that's the work that 

 8   you're involved in.  And it is just very, very 

 9   important.  

10             In that capacity, I think I've seen the 

11   Sheriffs really try to reach out to constituencies 

12   across the state, particularly to Native American 
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13   peoples, and tribal governments, and other I'll 

14   say minority communities in our cities, and I 

15   think that outreach has been very important and 

16   very effective.  So I want to just thank you for 

17   all that.  It is important that we keep doing it.  

18   It truly is.  There is probably nothing more 

19   important than the public understanding and 

20   appreciation of the integrity of your individual 

21   officers and your agencies.  So thanks for letting 

22   me be a smart part of it over the years, and I'll 

23   still be around.  So thank you for a few minutes.  

24             MR. OLSON:  This is Kevin Olson.  I just 

25   want publicly to thank Jim Smith for his tenor.  
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 1   When I came to the Law Enforcement Academy in 

 2   2004, we all know it had landed on hard times.  

 3   And Jim was on the POST Council at the time, and 

 4   also as the Executive Director for MSPOA, and was 

 5   instrumental in providing counsel and guidance to 

 6   me and the direction the Academy went.  And we all 

 7   know that he has been a strong advocate, not just 

 8   for MSPOA, but for all law enforcement, public 

 9   safety, on the capitol hills for several decades.  

10   And so Jim, I just want to say thank you immensely 

11   for your service, and you'll be sorely missed.  
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12             MR. SMITH:  Thank you, Mr. Olson.  I'm 

13   going to toddle back to the office, and write some 

14   emails.  

15             EXECUTIVE DIRECTOR JOHNSON:  If I could 

16   just add to what Kevin said, I got to participate 

17   in the Legislature back in 2013 with Jim as the 

18   legislative liaison for MSPOA, and we exchanged 

19   some emails earlier this week, where I pointed out 

20   to him that he's a colorful fellow.  He's got a 

21   vocabulary like I've never heard before, and I 

22   used to work on drilling rigs.  

23             But I think what Kevin just said, and 

24   what Jim pointed out to us, was that this is a guy 

25   that really built consensus, and really has been 
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 1   such a strong supporter for all law enforcement, 

 2   not just MSPAO, but as the Mayor, he's the chief 

 3   law enforcement officer of the capital city of 

 4   Helena.  He's respected by all.  And I didn't ask 

 5   him to come here today to pay respects to us.  I 

 6   asked him to come today or anytime because I 

 7   respect him so much, and I think that he's earned 

 8   that respect, and he's just been a champion for 

 9   us.  

10             And so personally, I wanted to say thank 

11   you in front of my peers, and your peers, and just 
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12   to recognize what a contribution you've made to 

13   us.  Wherever we're at today, you own part of 

14   that, and I'm really proud to be a part of that.  

15   So thank you very much.  

16             MR. SMITH:  Well, thank you, Perry.  I'm 

17   deeply touched.  I truly am.  But I know you're in 

18   good hands with Tim Neiter, and Sheriff Harbaugh, 

19   and Kim Burdick, and everybody, so I'll go back to 

20   work.  Thank you.  

21             EXECUTIVE DIRECTOR JOHNSON:  Other 

22   public comment from the gallery?  

23             Is there public comment from people on 

24   the telephone?  

25             MR. TOLSON:  Perry, this is Truman.  
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 1             EXECUTIVE DIRECTOR JOHNSON:  Go ahead, 

 2   Truman.  

 3             MR. TOLSON:  Perry, this is Truman.  

 4             EXECUTIVE DIRECTOR JOHNSON:  This is 

 5   Perry.  Go ahead, Truman.  

 6             MR. TOLSON:  I was asked to bring this 

 7   forward and that regarding attendance when you're 

 8   an instructor, and so here it goes.  I have an 

 9   instructor that was denied POST credit, and he is 

10   asking that the POST Council give him a reasonable 
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11   reason why that he was denied the credit.  Okay.  

12   And so he put together a training back in March of 

13   2016 in conjunction with the United States 

14   Attorney's Office here in Missoula.  Okay.  And he 

15   taught a portion of that class --   

16             EXECUTIVE DIRECTOR JOHNSON:  Truman, 

17   just a minute, please.  I have my contested case 

18   attorney saying if this is something that a 

19   decision made by the Director has aggrieved a 

20   party, they have an opportunity to -- help me out 

21   here, Sarah.  

22             MS. CLERGET:  To go through the 

23   contested case process.

24             EXECUTIVE DIRECTOR JOHNSON:  -- to go 

25   through the contested case process, and that would 
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 1   be the way for this officer to bring that to the 

 2   Council.  It would first go to the Case Status 

 3   Committee; and then based on that, whether or not 

 4   he requested a hearing, that that's how it would 

 5   get to the Council.  So I don't know if that makes 

 6   sense to you, Truman.  If you've got some 

 7   questions, ask me now.  Otherwise I don't think 

 8   this is something that the whole Council can hear.  

 9             MR. TOLSON:  Okay.  

10             MS. CLERGET:  This is Sarah.  If it is 
33
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11   general questions about instructor certification 

12   or something like that, that's fine, but if it's 

13   case specific, we've got to go through the 

14   process.  We can't have the full Council hear all 

15   of the cases.  

16             MR. TOLSON:  No.  I think that we can go 

17   through the contested case.  That's what I'll tell 

18   him.  

19             CHAIRMAN HARBAUGH:  Truman, this is 

20   Tony.  If there is some question or doubt in that 

21   regards, it might be beneficial to make a phone 

22   call first to Perry and/or Sarah and Katrina to 

23   have some discussion as to how that officer needs 

24   to proceed.  

25             MR. TOLSON:  Okay.  Yes.  Will do.  
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 1             EXECUTIVE DIRECTOR JOHNSON:  Thank you, 

 2   Truman.  

 3             MR. TOLSON:  All right.  

 4             CHAIRMAN HARBAUGH:  Other public comment 

 5   on the phone?  

 6             MR. LOUNSBURY:  Chris Lounsbury from 

 7   Missoula, I'm the Chief Operating Officer for 

 8   Missoula County, and eighteen years ago I started 

 9   my career as a dispatch, 911 dispatcher, and I'd 
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10   like to comment.  I know the agenda item is later 

11   today, but I won't be able to be on now, if that's 

12   okay, related to what the original comment was 

13   from Kerri.  

14             EXECUTIVE DIRECTOR JOHNSON:  This is 

15   Perry, Chris.  Could you spell your last name for 

16   us?  

17             MR. LOUNSBURY:  L-O-U-N-S-B-U-R-Y.  

18             EXECUTIVE DIRECTOR JOHNSON:  Thank you.  

19             MR. LOUNSBURY:  So I just wanted to 

20   provide just a little bit of background there 

21   again.  I start my career as a dispatcher eighteen 

22   years ago in our 911 center, and as you might 

23   know, Missoula County has been an EMD center for 

24   more than twenty years now, and we've had several 

25   different EMD programs over the years, but we are 
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 1   currently with King County, but it is our own 

 2   version of King County, controlled by a local 

 3   Medical Director.  

 4             And Missoula County's concern is not 

 5   with the idea of providing so much EMD across the 

 6   state of Montana, which we would certainly support 

 7   for all dispatch centers to do that, but we kind 

 8   of believe it needs to be something taught at the 

 9   local level, so that it matches the protocol that 
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10   will be used there.  Otherwise, as Kerri pointed 

11   out, we will have staff in essence spending three 

12   days in a class that they've already had.  

13             We require our dispatchers to be EMD 

14   certified before they take their first call, where 

15   unfortunately because of the timing of the POST 

16   Council and the way MLEA works, we aren't always 

17   able to send our dispatchers within the first few 

18   weeks of their being hired.  It's usually six to 

19   seven months later in their career when they've 

20   already been out on the floor, so we've already 

21   invested the time and resources in having them EMD 

22   certified.  

23             My other concern again goes back to what 

24   Kerri mentioned, which is related to the liability 

25   for centers which don't provide EMD.  We will put 
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 1   the telecommunicator in a position where they have 

 2   to make a call to either exceed the statutory 

 3   protection for the scope of their work -- which I 

 4   think we're all familiar with, that we are only 

 5   allowed to perform the functions that are related 

 6   to the job that we have in the county, and when we 

 7   exceed that, the liability falls to the person as 

 8   well as to the jurisdiction.  
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 9             And I'm concerned that we might place 

10   people in a position where they in essence have to 

11   make a decision where they're on the phone with 

12   somebody who may have a relative who is not 

13   breathing, or may have a relative who is bleeding, 

14   who will have to make the judgment call do I help 

15   this person with the training that I've had at 

16   MLEA, or do I stay inside the scope of my 

17   authority that's written by my jurisdiction.  

18             And finally the last thing I want folks 

19   to consider, too, is the fact that we have a great 

20   disparity of service levels already across the 

21   state of Montana in the fact that we have large 

22   urban counties, we have small rural counties as 

23   well that are providing EMD, but we have lots of 

24   jurisdictions which are not providing EMD.  And if 

25   we have some folks who might be newly trained 
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 1   under the new standard who will have EMD, they 

 2   might be working in a center where they would be 

 3   the only one who will have that training and that 

 4   knowledge, which means depending on when the 

 5   public calls that center, they may or may not get 

 6   a different level of service, and that concerns us 

 7   as well.  

 8             I appreciate the chance to comment.  I 
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 9   apologize for not being able to comment during the 

10   item.    

11             CHAIRMAN HARBAUGH:  Any other comments 

12   from individuals on the telephone?  

13             MR. KLUESNER:  This is Sheriff Kluesner. 

14   I'd like to comment.  

15             CHAIRMAN HARBAUGH:  Go ahead, Frank.  

16             MR. KLUESNER:  Again, I'm not sure if I 

17   am going to be able to stay much past ten minutes, 

18   but I'd like to comment on the request for 

19   professional licensing and law enforcement 

20   officers names.  

21             I agree with the previous two commenters 

22   that we really would have to look at something for 

23   undercover operations and that, and to expose 

24   officers that are doing those type of things, as 

25   well as a threat that comes to knowing where 
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 1   people live in this day and age of police 

 2   assassinations and such that we're seeing 

 3   nationally.  

 4             I would just like the Board to take 

 5   reference to what the Montana Department Labor and 

 6   Industry does, if you haven't already done so.  

 7   But if we do have to release information, I'd like 
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 8   it to be at a minimum, such as how the Board of 

 9   Medical Examiners puts out information for 

10   licensed EMT's and such.  They disclose the name, 

11   the type of license they have, the license issue 

12   date, the expiration date, the method that they 

13   were licensed, the license status, and eligibility 

14   to practice.  As far as addressing and that, they 

15   just list either the county or the state which 

16   they reside in Montana.  

17             And I just wanted to give those comments 

18   for the Board to consider.  I would prefer very 

19   little information to be issued to the public as 

20   far as officers or that, but I do understand that 

21   they may need and have a right to know whether 

22   officers are practicing properly or have been 

23   disciplined.  I think that if there are actions as 

24   far as discipline and things like that, they're 

25   really going to delve into the realm of personnel 
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 1   and Brady and Giglio issues and things like that 

 2   as well, too, that are handled at the local level 

 3   within the local prosecutors' offices.  Those are 

 4   my comments.  Thank you.  

 5             CHAIRMAN HARBAUGH:  Thank you, Frank.  

 6   Any others?  

 7             MR. DiFONZO:  This is DiFonzo in Sidney.  
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 8             CHAIRMAN HARBAUGH:  Go ahead, Chief.  

 9             MR. DiFONZO:  Listen, I just came in on 

10   this, so I don't know if I'm in the right spot or 

11   not.  But with respect to the additional training 

12   for dispatchers, is this the time to talk about 

13   that, or should I wait?  

14             CHAIRMAN HARBAUGH:  Yes.  

15             MR. DiFONZO:  Okay.  I guess all I'm 

16   going to say is if it is the desire of the POST 

17   Council to include some sort of EMT training for 

18   dispatchers, I kind of think it is a little bit 

19   strange since you dropped it from the curriculum 

20   for basic law enforcement officers, so maybe 

21   you've got some rationale for that.  

22             MR. JONES:  Ross Jones, Scripps News.  

23             CHAIRMAN HARBAUGH:  Questioning the 

24   rationale.  

25             MR. THOMAS:  This is Jim Thomas.  This 
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 1   is Emergency Medical Dispatch.  I think you're 

 2   confusing this with EMT training, which is 

 3   different, which was dropped, if I'm not mistaken, 

 4   Kevin.  But I think this is EMD, not EMT.  

 5             MR. JONES:  Are you talking to me?  

 6             EXECUTIVE DIRECTOR JOHNSON:  Is this 
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 7   Ross Jones?  

 8             MR. JONES:  It is.  

 9             EXECUTIVE DIRECTOR JOHNSON:  Ross, this 

10   is Perry Johnson, the Director of the POST 

11   Council.  We're actually speaking to Chief DiFonzo 

12   over in Sidney, Montana.  

13             MR. JONES:  Oh, okay.  Good.  Forgive 

14   me.  I can't hear really well, but I could hear 

15   that, so I thought it was directed at me.  

16             EXECUTIVE DIRECTOR JOHNSON:  No problem.  

17   Thank you for calling in.  

18             MR. JONES:  It's my pleasure.  

19             MR. DiFONZO:  Perry, I guess I'm just 

20   wondering why we were going to require any kind of 

21   medical training for dispatchers when we dropped 

22   it for the basic requirement for law enforcement.  

23             EXECUTIVE DIRECTOR JOHNSON:  This is 

24   Perry.  Chief DiFonzo, I would say to you that in 

25   a few minutes we're going to come to that 
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 1   discussion item on our agenda, and I think that 

 2   we've got people that served on that committee 

 3   that helped formulate that 80 hour basic 

 4   curriculum, and I think they'll probably speak to 

 5   that during that agenda item.  Are you able to 

 6   stay on the phone, Frank?  
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 7             MR. DiFONZO:  I'll be on for awhile.  I 

 8   just didn't know when I could jump in there.  

 9             EXECUTIVE DIRECTOR JOHNSON:  That was a 

10   good time for you to be there.  

11             MR. DiFONZO:  All right.  Thank you, 

12   Perry.  

13             EXECUTIVE DIRECTOR JOHNSON:  Anybody 

14   else on the phone?  

15             (No response)  

16             CHAIRMAN HARBAUGH:  I think then we move 

17   to old business on the agenda.  The first item is 

18   lawsuit update, Chris.  

19             MR. TWEETEN:  This is Chris Tweeten. 

20   I'm the Legal Counsel for POST.  This agenda item 

21   deals with a lawsuit that was brought against the 

22   POST Council, the Department of Fish, Wildlife and 

23   Parks, and a number of individuals, some 

24   affiliated with POST and some not, over a matter 

25   that arose in Lake County several years ago.  
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 1             The lawsuit alleged that POST Council 

 2   and some former employees of the Council, as well 

 3   as Fish, Wildlife and Parks, and some former 

 4   employees of Fish, Wildlife and Parks, had been in 

 5   legal violations under State law, as well as 
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 6   federal civil rights violations with respect to a 

 7   matter in Lake County.  Without going into 

 8   excruciating detail about the lawsuit, I think all 

 9   of you remember the general subject matter of it.  

10             I'm very pleased to report that the 

11   lawsuit has been dismissed as against the POST 

12   Council and Fish, Wildlife and Parks.  

13             You'll recall that last report that I 

14   gave you was that the discovery deadline for the 

15   case had been extended.  A year and a half ago 

16   roughly, the Council and Fish, Wildlife and Parks, 

17   through their then lawyer Ann Brodsky, had filed a 

18   motion with the Court to get the case thrown out.  

19   The Court had deferred ruling on that to allow the 

20   Plaintiffs an opportunity to generate some more 

21   information through the discovery process.  That 

22   deadline was extended at least once by agreement 

23   of the parties.  

24             But after discovery closed, there was a 

25   conference between the lawyer who had been 
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 1   retained for all of the State and the lawyer for 

 2   the Plaintiff, and after reviewing all of the 

 3   material that was involved in discovery, the 

 4   Plaintiff essentially threw in the towel and 

 5   dismissed the case with prejudice.  
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 6             So as far as that subject matter is 

 7   concerned, the lawsuit has been dismissed -- 

 8   (inaudible) -- and it was dismissed with 

 9   prejudice, which means that they can't come back 

10   and file it again.  So excellent result for POST, 

11   and I think cudos go to our attorneys Ann Brodsky 

12   and Sean Goicoechea so State defendants, both POST 

13   and Fish, Wildlife and Parks.  So I'd be happy to 

14   entertain any questions, but basically takes this 

15   out of the old business agenda because it is done.  

16             CHAIRMAN HARBAUGH:  Any questions for 

17   Chris?  

18             (No response)  

19             CHAIRMAN HARBAUGH:  Thank you.  Seeing 

20   none, we'll move to next item, which is POST 

21   Council meeting venue.  

22             EXECUTIVE DIRECTOR JOHNSON:  This is 

23   Perry.  We discussed this at our last meeting.  We 

24   talked about possibly moving the POST Council 

25   meetings other places in the state.  Katrina and I 
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 1   and Mary Ann sat down, and we just took a look at 

 2   the map to see where it might be appropriate to 

 3   try to reach out to some of our stakeholders, make 

 4   it a little easier for them to attend some of 
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 5   these meetings.  

 6             We've got a calendar in front of you. 

 7   The suggestions that we came up with was we 

 8   thought that possibly the February 1st meeting 

 9   could be held in the Great Falls area; the May 

10   meeting maybe in the Whitefish or Kalispell area; 

11   and the October meeting maybe in eastern Montana 

12   Miles City area.  

13             Here is a little bit of the rationale 

14   that we came up with.  We actually marked the map 

15   up with all of our Council members to see where 

16   they were, and we've got Council members, 

17   obviously both Jesse Slaughter and Kimberly in 

18   that Great Falls area.  That would be probably a 

19   central spot in the state of Montana where we 

20   might be able to get some of the people that are 

21   actually on the telephone today to sit in the same 

22   room with us while we conduct our business.  

23             The Whitefish and Kalispell meeting, we 

24   suggested that that's probably a good location in 

25   order to elicit some participation from those 
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 1   agencies in that northwest corner.  We've got a 

 2   couple of Council members in that area.  Bill Dial 

 3   and Tia Robbin are both in Whitefish and Kalispell 

 4   respectively.  
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 5             And what I failed to mention this 

 6   morning, I didn't call the roll.  Bill Dial is 

 7   actually unable to participate today because he's 

 8   having a back surgery.  So he said he probably 

 9   could dial in, but he would be under some kind of 

10   narcotic, and he thought that that might be 

11   disruptive, and I explained to him that I thought 

12   that it would be hard to tell the difference.  

13             Then the one in Miles City, we thought 

14   that that was one of those locations that there is 

15   a lot of agencies in western Montana that we don't 

16   get participation.  Tony travels about six or 

17   seven hours every Council meeting to get to 

18   Helena, and we thought if we reached out to that 

19   part of the state, maybe we'd get some of those 

20   folks in the room as well.  

21             What we didn't do was because we pared 

22   it back to one meeting every four months, we 

23   didn't include Helena.  And our rationale for that 

24   was for years we've met in Helena.  And I think 

25   that maybe in 2018, if this is met with consensus 
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 1   today, maybe we can bring a meeting back to 

 2   Helena, and we can do that every -- I don't know 

 3   -- every fourth or fifth meeting, we can be here.  
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 4   But I think that this would be a good way to at 

 5   least start this process.  

 6             And so it was an item that we discussed 

 7   before.  The Council asked us to come back to you 

 8   with recommendations, so this is our opportunity 

 9   to discuss this again.  

10             MR. STRANDELL:  This is John Strandell.  

11   I think this clearly meets the role that we have 

12   of traveling, and trying to get out around the 

13   state as much as we can.  I think it is a good 

14   plan.  I would like to see this.  And I think, 

15   too, we can roll right back to Helena in January 

16   of 2018 then, and be able to hold that meeting and 

17   it put on the calendar.  So I think it is a great 

18   idea.  

19             CHAIRMAN HARBAUGH:  There appears to be 

20   consensus.  That's a good plan.  

21             EXECUTIVE DIRECTOR JOHNSON:  We'll be 

22   working closely -- this is Perry.  We'll be 

23   working closely with Jesse and Kimberly then to 

24   find a venue up there for February, and we'll get 

25   that notice out to all of our stakeholders, so 
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 1   that they're aware that we're going to be changing 

 2   things up a little bit.  

 3             MR. STRANDELL:  The only thing I would 
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 4   mention is that Mary Ann would still be required 

 5   to bring treats.  She'd have to bring her portable 

 6   trailer.   

 7             EXECUTIVE DIRECTOR JOHNSON:  This is 

 8   Perry.  Just for the people that are on the 

 9   telephone, Mary Ann and Katrina always put on a 

10   whole bunch of treats, and coffee, and cocoa with 

11   marshmallows, and bottles of water, and soft 

12   drinks.  And so you're really missing out, but I 

13   think this is just an opportunity for me to say to 

14   you that if you've got an opportunity to come to 

15   one of the meetings, the treats are worth it in 

16   themselves.  So there you have it.  

17             CHAIRMAN HARBAUGH:  Any other discussion 

18   on meeting venue?  

19             (No response)  

20             CHAIRMAN HARBAUGH:  Thank you.  The next 

21   item under old business is the notary 

22   certifications on the reserve applications.  Page 

23   32.  

24             EXECUTIVE DIRECTOR JOHNSON:  This is 

25   Perry.  I put this on here because we had quite a 
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 1   bit of discussion before we decided to put a 

 2   notary seal on this application for a reserve 

48



file:///dojhlnmlea001/Share/Post/Council%20Meetings/2017/2-1-17/12-7-16%20Meeting%20Minutes.TXT[1/24/2017 8:34:12 AM]

 3   certificate.  

 4             We've received and we've issued several 

 5   reserve certificates from some agencies around the 

 6   state.  I sat down and I visited with Helena Chief 

 7   of Police Troy McGee.  He's got a reserve program 

 8   that consists mainly I think -- and Curt Stinson 

 9   is in the room here, who is a Captain with the 

10   Helena PD.  I think that all of their reserve 

11   officers are retired officers.  

12             And we have received these applications 

13   for reserve certificates from Chief McGee, and 

14   during my conversation with him he said, "You 

15   know, I'm not going to notarize my signature."  He 

16   pointed out to me, he said, "Perry, I sign all 

17   kinds of applications for CJIN training, for basic 

18   and intermediate certificates, for instructor 

19   certificates," and he said, "My signature isn't 

20   notarized on anything except this.  This is the 

21   only one that you ask me for."  

22             I pointed out to him, I said, "Chief, 

23   this is an instruction or a direction from the 

24   Council themselves, and this is something that 

25   they felt was relative -- because you're the 
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 1   keeper of the record for the training for these 

 2   reserve officers.  You're the one that's saying 
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 3   that they are trained, and that they qualify for 

 4   this certificate."  And he kind of held his 

 5   ground.  He said, "You know, I agreed to that, but 

 6   I still think that the only thing that you gain 

 7   from notarizing it is that somebody else says that 

 8   that's my signature, and that's it."  

 9             And that's true, because he's not -- 

10   we're not asking him to certify, or notarize, or 

11   do anything else.  I told him, I said, "Chief, 

12   I'll take it back to the Council with your 

13   comments and open that back up for discussion."  

14   So if discussion is warranted, this is our 

15   opportunity to talk about it.  If the Council 

16   feels that they want to continue with that notary 

17   seal, at least know that we've got one stakeholder 

18   out there that says, "I'm just not going to do 

19   it."  

20             MR. OLSON:  Perry, this is Kevin. 

21   Refresh my memory why we wanted the Notary on this 

22   particular application.  

23             EXECUTIVE DIRECTOR JOHNSON:  This is 

24   Perry.  You flatter me by asking me to refresh 

25   your memory, because mine is probably worse than 
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 1   yours, but I'll take a shot at it.  
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 2             It seemed like we felt that the Council 

 3   wanted a Notary to endorse that signature because 

 4   of the fact that all of the training that's 

 5   conducted is conducted by the agency themselves.  

 6   And I guess I would ask someone, anyone else that 

 7   might have a clearer memory of that.  It looks 

 8   like Jesse does.  

 9             MR. SLAUGHTER:  Jesse Slaughter.  I'll 

10   own this one because this was originally my idea.  

11   So if I remember correctly, this was kind of what 

12   brought this whole thing up.  

13             With any other certification where 

14   you're going to certify a said officer, a 911 

15   dispatcher, a correctional officer, that occurs at 

16   the Montana Law Enforcement Academy where multiple 

17   people witness it, watch the training, there is 

18   testing, there is all sorts of -- everybody knows 

19   what's going on.  There is a certification given.  

20   There is a process.  

21             This is a strictly internal process with 

22   an agency holding, keeping all of the records, and 

23   as the POST Council we agreed this is extremely 

24   high liability, when you're taking basically 

25   private citizens, and you are giving them full 
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 1   sworn capabilities as law enforcement officers.  
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 2   We put them through -- when you are a sworn 

 3   officer, and a non-reserve, a full-time sworn 

 4   officer, I signed many documents which were 

 5   notarized through that process.  And you have 

 6   probation, and FTO, and the Academy, and all these 

 7   safeguards built in place.  

 8             So when the idea was originally brought 

 9   up, I thought it was important because it's just 

10   the proof of the signature, but it is more than 

11   that when you notarize the document like that.  It 

12   is stating that everything that you're signing 

13   about that document is true.  And due to the 

14   liability, and due to some of the issues, and 

15   during this time we were talking about this, we 

16   had reserve officers get in unjustified shootings 

17   with suspects and people in different communities 

18   around the country.  

19             We just thought this is a real simple 

20   thing to do, and I don't think it is that big of a 

21   deal.  I don't know of an organization that 

22   doesn't even have a Notary in their organization 

23   or have access to one.  So that was kind of the 

24   reasons why we came to this conclusion.  

25             MR. OSTER:  This is Ryan.  I would just 
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 1   point out that this also follows the discussion we 

 2   had about maybe approaching the Academy to put 

 3   together some sort of a standardized test for 

 4   reserve officers to be administered.  Obviously we 

 5   never went that route, but we had that discussion.  

 6   We also had the discussion about the fact that 

 7   that individual agency is the keeper of the 

 8   records, unlike any other thing that POST 

 9   certifies.  

10             But I did have a conversation with Chief 

11   McGee.  He's not happy about it.  And he does have 

12   a point that all that Notary says is that's my 

13   signature.  So I don't know if there is a 

14   different way we can go to point out the fact that 

15   POST doesn't keep these records.  POST doesn't -- 

16   Again, we're getting back to that same discussion 

17   about POST is certifying something based on 

18   somebody else's training, somebody else's 

19   recordkeeping.  And so I don't think that it was 

20   that big a deal either, but there is some 

21   discomfort with it out there.  

22             MR. TWEETEN:  This is Chris Tweeten.  I 

23   point out that the idea that a notarized signature 

24   only certifies that the Notary has identified the 

25   signer as being the person whose name appears 
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 1   there is not really accurate.  There are various 

 2   different kinds of Notary signature blocks that 

 3   you can use, and one of them is the one that said, 

 4   "Appeared before me this person, known to me to be 

 5   the person whose signature appears here," and they 

 6   sign this document.  That's one kind of notarized 

 7   signature.  

 8             Another kind, though, is the one that's 

 9   used on this form which says that, "The document 

10   above has been subscribed and sworn to," so there 

11   is an oath element to this kind of Notary 

12   signature block that certifies, in which the 

13   Notary certifies not only that the person who 

14   signed is the person whose name appears there, but 

15   also that they have undertaken a responsibility of 

16   an oath with respect to the contents of the 

17   document.  

18             So it is a little bit more complicated 

19   than just that.  

20             MS. BOLGER:  This is Katrina.  I'm a 

21   Notary for POST.  And if this signature block is 

22   on a document, I give the person an oath, they 

23   raise their right hand, and they swear that this 

24   document is the truth, the whole truth, and 

25   nothing but the truth.  I have to do that as a 
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 1   Notary.  

 2             MR. TWEETEN:  Those statutes were 

 3   rewritten not that long ago to bring them into the 

 4   21st century, and they're really pretty clear now 

 5   about what the Notary's responsibilities are with 

 6   respect to these different kinds of signature 

 7   blocks that they sign.  So there is more to it 

 8   than simply attesting to who the signer is.  

 9             MR. THOMAS:  This is Jim Thomas.  I just 

10   have a question for Perry.  What is the difference 

11   in how you handle one of these documents you 

12   receive, that one has been notarized and one 

13   hasn't been notarized?  

14             EXECUTIVE DIRECTOR JOHNSON:  This is 

15   Perry.  I think the difference would be -- Jesse 

16   makes the point that in regards to like a basic 

17   certificate for anybody that was ever a public 

18   safety officer.  If they're a public safety 

19   officer, and the application comes to us, we go 

20   right into our data base, we print a transcript, 

21   and we see that we have entered a roster for a Law 

22   Enforcement Basic 158 for Perry Johnson, so I know 

23   that he did that.  We also have in our data base 

24   or in our records the date of hire for that 

25   officer, so that we know that they fulfilled their 
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 1   one year obligation, that they've attended 

 2   successfully a Basic Academy, and those are the 

 3   requirements for a basic certificate.  

 4             So we know that record.  We know what 

 5   was in that curriculum because this Council has 

 6   approved that curriculum.  We know what's in it.  

 7   We know the hire date of that officer, and we know 

 8   that he's eligible for that certificate.  So the 

 9   difference would be when we receive one of these, 

10   we probably have a notice of appointment in our 

11   data base for a reserve officer, but in regards to 

12   any training, this would serve as our notice.  

13   Instead of a roster of training from MLEA, we 

14   would have this document that shows that that 

15   training was conducted, and that we know then that 

16   that agency is telling us that this guy now is 

17   eligible for the certificate.  Without that 

18   application, we wouldn't have any idea where he 

19   was at in his training cycle.  

20             MR. THOMAS:  I guess my question is you 

21   received two applications, from two different 

22   people, who are reserves.  One of them has been 

23   notarized, one has not been notarized.  Do you 

24   treat those differently?  

25             EXECUTIVE DIRECTOR JOHNSON:  If it 
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 1   hasn't been notarized per the direction of this 

 2   Council, I don't approve that application, because 

 3   that was the position that we took was that we 

 4   want that notarized sworn signature on that 

 5   document.  

 6             MR. SLAUGHTER:  This is Jesse Slaughter.  

 7   And Perry, to give everybody a little history on 

 8   some of the other issues that came up.  This was 

 9   more complicated than just swearing to the 

10   document and everything like that that we came up 

11   with.  We had a -- I believe the correct term -- 

12   Sarah, help me if I'm wrong -- a case hearing over 

13   a code of ethics violation.  But that was the big 

14   thing, was the code of ethics.  

15             And basically -- I can't remember.  This 

16   particular officer had been disciplinary action or 

17   fired -- I can't remember the whole thing -- over 

18   an ethical violation, and their defense was, "I 

19   was never given the code of ethics.  I never given 

20   the -- I never read the code of ethics."  And a 

21   member of the Academy, you stand up, you swear 

22   your oath, and you read the code of ethics, right?  

23   This particular person says, "I never did that."  

24   And the recordkeeping and everything at the time 

25   didn't show that, you know.  
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 1             But when we all as the POST Council 

 2   said, "Okay.  So if you don't read a code of 

 3   ethics, you don't have to be ethical," that was 

 4   our discussion on that, and we all know that isn't 

 5   true.  

 6             So in here -- and it's on Page 33, if 

 7   you guys aren't -- where it says, "The agent 

 8   recommendation --" and it cites the code 7-32-214 

 9   MCA -- "has been sworn part-time volunteer with 

10   this agency for at least one year, has sworn an 

11   oath regarding the code of ethics, and is in good 

12   moral character," and so on and so forth.  

13             So there is more to this Notary than 

14   just they completed this training.  They completed 

15   the training, they completed the code -- what this 

16   Chief, Sheriff, whomever is swearing to, is they 

17   are swearing to the fact that their reserve, their 

18   civilian person who they're putting in the ability 

19   to have sworn capability, has followed everything 

20   under the State statute.  

21             And without it, as POST Council, how -- 

22   like Perry said, we don't have that process having 

23   those records right in front of us where Perry can 

24   pull them up, and do a check and balance.  And 

25   what the concern was and the consensus was from 
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 1   our -- from the people we represent -- so I 

 2   represent the MPPA -- what the concern was from 

 3   the membership and the body was:  How do we know 

 4   they completed their training?  How do we know 

 5   they took all the steps, and they did it at the 

 6   appropriate time, and they're ready to go?  

 7             And from citizens in the community.  Our 

 8   citizen members on the committee were even saying, 

 9   "One of our concerns about reserves is how do we 

10   know they're trained properly to be out there 

11   seizing human beings, and taking away their fourth 

12   amendment rights?  How do we know they're trained 

13   to do that?"  

14             So it is more than just the training, so 

15   I think it is important that you read the MCA code 

16   and everything that goes with it.  

17             MR. RICK JOHNSON:  Rick Johnson.  If I'm 

18   not mistaken, I thought last year sometime there 

19   was some discussions on the reserve actual class 

20   that was put through, and so if I put on a reserve 

21   class in Deer Lodge, I submit that training 

22   syllabus -- and we have submitted ours before to 

23   make sure of it --- can't we say to this Council, 

24   "We submit this training syllabus.  You guys 
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25   approve it, we instruct it, we sign that we 
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 1   instructed the training," that's what you're 

 2   looking for, because without that, who is to say 

 3   what they got trained in?  I thought we went 

 4   through this whole thing last year, earlier this 

 5   year.  

 6             EXECUTIVE DIRECTOR JOHNSON:  This is 

 7   Perry.  Rick, what the Council has done is they 

 8   adopted the statute.  Those 88 hours is a minimum 

 9   standard for the training.  So there is no need 

10   for an agency to submit that syllabus because 

11   that's the minimum standard that the agency has to 

12   hit.  I think Leo has got a different program 

13   where he's probably got twice that many hours for 

14   his reserve officers, and I don't know if Vern 

15   does.  I think there's Sheriffs in here and 

16   Chiefs, too, here that have programs that just far 

17   exceed what's the minimum standard established by 

18   the Council.  But we don't maintain a syllabus 

19   from anyone.  That's all in-service training, and 

20   part of the ARM's are that any in-service tracking 

21   is the responsibility of the agency.  

22             In regards to the code of ethics, two 

23   years ago right now we changed our ARM's to say 

24   that if you swear to it or not, you're covered by 
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25   the code of ethics, so that defense where, "I 
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 1   didn't do it, so I'm not covered by it," yes, you 

 2   are.  That's the position of this Council.  If 

 3   you're going to wear the uniform, and if you're 

 4   going to represent law enforcement in this state, 

 5   you're going to adhere to a code, and we're going 

 6   to have oversight over that.  So I think that was 

 7   a real positive move for us.  

 8             Now I think I probably cut Lewis off.  

 9   I'm sorry.  

10             MR. MATTHEWS:  So the consequences are 

11   the same, are they not the same with this deal?  

12   If you accepted one without the seal, are the 

13   consequences the same under the code of ethics?   

14             MS. CLERGET:  Can I answer that, Perry?  

15   This is Sarah.  I guess it depends on what 

16   consequences you're talking about, because one of 

17   the cases that we had -- which is different than 

18   the one we were just talking about -- was we had a 

19   Chief -- and this case is done, so we can talk 

20   about it -- we had a Chief -- and Kevin will 

21   remember this -- who submitted forms to MLEA and 

22   therefore to POST eventually, and part of his 

23   defense of the form -- when we tried to go back to 
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24   the form and say, "No, no.  You said that your 

25   officer was a sworn officer, had training," part 
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 1   of the defense was, "I don't remember signing 

 2   that.  I have lots people sign things for me in 

 3   course of duties, and so you can't prove that 

 4   that's my signature, or that I did it."  That was 

 5   the one of the defenses.  

 6             And one of the other defenses was, 

 7   "Well, I didn't read it.  Maybe I signed it, but I 

 8   didn't really know what that means, or I didn't 

 9   look at the statute," and because we didn't have 

10   the actual sworn Notary on that document, it 

11   became a lot harder in the contested case process 

12   to prove that both it was him who had signed the 

13   documents, and then that he knew or should have 

14   known what he was signing to.  And so the Notary 

15   was part of that.  

16             And the consequences in terms of a 

17   contested case are different I think if there is a 

18   Notary on there or there aren't, and that's not to 

19   say that I think 99 percent of the Chiefs and 

20   Sheriffs would never do something like that in 

21   Montana, but unfortunately we've already had one 

22   example where somebody did.  And so I think this 

23   partially had that in mind as well.  We're trying 
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24   to make it easier on everybody when we get to that 

25   contested case process, is that's one more thing 
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 1   that we're not going to be dealing with is that 

 2   defense.  

 3             In terms of consequences of the 

 4   certification, I think that's a Perry question, 

 5   but what I think, what I would say in terms of a 

 6   contested case process is if you are running 

 7   reserves who aren't certified because you didn't 

 8   appropriately submit the form, that is on your 

 9   head and not on POST's head.  By certifying a 

10   reserve, POST takes a certain amount of liability 

11   on itself.  

12             And the Notary, the purpose of the 

13   Notary, from what I understand the discussion to 

14   be, was that we're trying to diffuse that 

15   liability a little bit by saying, "We know that 

16   we're not going to get that defense later on of 

17   'somebody else signed for me,' or 'I didn't read 

18   what I was signing,'" or whatever; but we have 

19   dealt with at least the fact that that Chief or 

20   Sheriff knows what's on this form, and knows the 

21   training that the officer had, and therefore 

22   they're taking responsibility for that, and POST 
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23   is therefore a little bit more comfortable issuing 

24   that reserve officer certificate.  

25             So if you don't complete the form with 
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 1   that Notary, then you can't have the certificate, 

 2   and then you as a Sheriff or Chief are allowing 

 3   reserve officers to operate outside the scope 

 4   potentially of their authority because they have 

 5   to be certified.  So there is another consequence 

 6   there of not submitting the form appropriately.  

 7             CHAIRMAN HARBAUGH:  (Inaudible)  

 8             MR. TWEETEN:  Just to clarify, too.  In 

 9   part this is a risk management tool for POST in 

10   the sense that if a reserve officer goes out and 

11   injures someone in the public, and that person who 

12   is injured, lawyers up and decides to pursue a 

13   claim, one of the first things that the lawyer is 

14   going to do is check out the credentials of the 

15   reserve officer, and find out how well trained the 

16   reserve officer is, and whether there were any 

17   irregularities in the way in which this reserve 

18   officer was appointed to this position.  

19             And one of the things that the agency 

20   can say, this agency, POST, can say with respect 

21   to those kind of questions is, "We did everything 

22   that we possibly could to ensure that this 
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23   officer's training was according to law; we 

24   required the provision of certain statements and 

25   information in support of the application; and we 
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 1   required that they swear an oath with respect to 

 2   that, and the oath carries a criminal penalty with 

 3   it if they violate it."  

 4             If it is not true what's in the 

 5   application, if for example somewhere along the 

 6   line someone certified that the person received 

 7   certain training which they had not in fact 

 8   received, depending on the training, it could be a 

 9   very important piece of that litigation involving 

10   the injured civilian.  And POST can say, "We 

11   proceeded in good faith.  We required an oath.  We 

12   made them swear to it," and that triggers the 

13   penalties for false swearing under the Montana 

14   code, which penalties are stiffer than the 

15   penalties for unsworn falsification, which is also 

16   a crime in Montana.  But if an oath is violated, 

17   the penalties are much harsher than they are if 

18   you simply made a sworn false statement in support 

19   of this application.  

20             So it allows the agency the opportunity 

21   to show good faith.  They did everything that they 
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22   could short of sending somebody from POST in every 

23   community in Montana for reserve training and 

24   certifying from there, which obviously isn't 

25   practical.  You've at least taken the step of 
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 1   requiring them to swear under oath subject to the 

 2   penalties provided by law.  

 3             CHAIRMAN HARBAUGH:  Mike.  

 4             MR. McCARTHY:  I just have a question.  

 5   I'm maybe confused.  With Chief McGee, was there 

 6   any other issue other than it's time consuming to 

 7   have this done?  

 8             EXECUTIVE DIRECTOR JOHNSON:  This is 

 9   Perry.  I think -- and Curt, you can weigh in if 

10   you want to -- but to me, when I sat with Chief 

11   McGee, it was almost more like a personal issue.  

12   He felt like, "I sign your forms with the 

13   compliance requirements," and I think his position 

14   is, "I don't think it is necessary for you to have 

15   me notarize a document because none of the other 

16   ones are."  And that's the way I would 

17   characterize that.  

18             But Ryan, you had a conversation with 

19   him, too.  Maybe you've got something to add to 

20   that.  

21             MR. OSTER:  This is Ryan.  For him, it 
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22   was a lot came down to, "I sign off on a POST 

23   certificate request for a sworn officer, and my 

24   signature is good enough on that one without a 

25   notary; but with a reserve it is not."  And then 
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 1   there is also, as you know, with that particular 

 2   program, there is a little bit of a difference 

 3   because all those reserve officers have basic 

 4   certificates.  They're all former full-time sworn 

 5   law enforcement who left and now are reserve, so 

 6   there's that whole issue of they're not keeping 

 7   records of the minimum training standards on them 

 8   because they've already had a basic POST 

 9   certificate.  

10             So certainly when we did this, nobody 

11   was trying to be offensive to any administrator 

12   around the state and say, "We don't trust your 

13   signature."  It was for the reasons that have been 

14   pointed out, because the reserve thing is 

15   different.  It just is.  

16             MR. SLAUGHTER:  Perry, this is Jesse. 

17   One last comment just to kind of maybe give a 

18   little frame of reference to the way I look at it.  

19   As a criminal investigator, I'm in court sometimes 

20   two, three times a week, and I swear an oath when 
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21   I state in court, and I have to worry about 

22   Giglio, perjury, a whole bunch of things every 

23   time I speak, and I'm just responsible for myself 

24   regarding a case, and my observations, and my 

25   duties as far as that goes.  That's it.  
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 1             And I take an oath, I would say in any 

 2   given month as many as ten times, which every word 

 3   that comes out of my mouth after I do that could 

 4   be subject to some criminal or civil violation 

 5   against myself.  This is vicarious liability of 

 6   sometimes multiple, multiple people who are not 

 7   even acting under your direct supervision at the 

 8   time that these things occur.  

 9             We're just as POST Council saying, as 

10   Sarah so articulately said, "We are just --" and 

11   Chris I think did this, too.  This a risk 

12   management tool for POST to make sure that that 

13   first step is taken appropriately, and then 

14   there's still all this other stuff out there 

15   that's totally out of all of our control.  We 

16   recognize that, and we understand that, and I 

17   agree with Ryan.  This is no disrespect to any 

18   Sheriff, Chief, or Administrator who may sign 

19   this.  This is just simply that first step, and 

20   that's what we feel as POST that we owe it to the 
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21   community to --   

22             EXECUTIVE DIRECTOR JOHNSON:  This is 

23   Perry.  I would just I guess point out.  Chief 

24   McGee didn't ask me to carry this to you guys.  

25   When I visited with him, I made that offer.  I 
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 1   said, "I think the Council ought to at least hear 

 2   this anyhow."  But it appears to me -- and I don't 

 3   want to put the cart before the horse -- it 

 4   appears to me that this decision, based on the 

 5   discussion and with the support of our legal 

 6   Counsel, this was a good decision that we made, 

 7   and that maybe I can go back, or Curt can go back 

 8   and present that to the chief, and maybe we can 

 9   build a bridge instead of try to recreate a wheel.  

10             So maybe I've mischaracterized that.  

11   Maybe you guys want to change your mind.  But it 

12   sounds to me like there's consensus that this was 

13   a good decision.  

14             CHAIRMAN HARBAUGH:  Shall we take about 

15   a ten minute break and we'll reconvene at 10:30.  

16                     (Recess taken)

17             CHAIRMAN HARBAUGH:  Let's get going 

18   again.  First for those of you on the telephone, 

19   if you're not speaking, if you'd be willing to 
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20   mute your phones.  We get quite a little feedback 

21   through the phones here as well.  

22             We'll start back with new business on 

23   the agenda.  Go ahead.  

24             EXECUTIVE DIRECTOR JOHNSON:  That takes 

25   us to Page 34.  Because we didn't call roll today, 
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 1   I wasn't able to make an announcement that Gina 

 2   Dahl has resigned.  I talked to Sheriff Brostrom 

 3   yesterday, and he said that -- actually Gina 

 4   disclosed she took a position with the City of 

 5   Billings City Attorney's Office, and she's their 

 6   Chief Deputy I think.  So because of that, that 

 7   slot on the roster is vacant.  

 8             Jim Smith represents the Montana County 

 9   Attorneys Association.  They met last week, and 

10   part of the statute for filling that position says 

11   that the County Attorneys Association can make a 

12   recommendation to us, and he brought that up to 

13   them, he carried the issue to them that POST has 

14   that open slot.  They had attendance at their 

15   meeting, and one of the attendees was the Powell 

16   County Attorney Lewis Smith, and he said that he'd 

17   be interested in that position, and that's the 

18   recommendation then that they'll carry to the 

19   Governor in order to -- their endorsement will be 
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20   for Lewis Smith, the Powell County Attorney.  

21             I kind of like the idea.  Rick works 

22   with him probably over in Deer Lodge.  He's close, 

23   so he ought to be able to participate.  Jim said 

24   that he does participate.  He drove to Billings 

25   for their meeting last week.  So I hope that the 
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 1   when the Governor sees that application, he'll 

 2   take that recommendation to heart, and we'll have 

 3   that slot filled maybe by the first of February.  

 4             CHAIRMAN HARBAUGH:  This is Tony.  Also 

 5   there are a number of Council members whose terms 

 6   will expire at the end of the month, and just a 

 7   reminder to get those appointment sheets sent back 

 8   in.  

 9             I'd also like to take this opportunity 

10   to welcome Tim Neiter to the Council.  Tim 

11   replaces Laurel Bulson from the Lewis & Clark 

12   County Sheriff's Office, and welcome to your first 

13   meeting, Tim.  As we talked during the break, 

14   there is no learning curve to attain here.  

15             EXECUTIVE DIRECTOR JOHNSON:  This is 

16   Perry.  Just to follow up on that a little bit, 

17   this is Tim's first meeting as a detention slot, 

18   and it is actually his last one until he gets 
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19   reappointed.  That was good for one meeting.  So 

20   I'm hoping that you put that application back in.  

21             MR. NEITER:  I did get a notice from 

22   Stacy that since my application was so recent, I 

23   gave them permission to reuse it.  

24             EXECUTIVE DIRECTOR JOHNSON:  Oh, 

25   perfect.  While we're talking about that 
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 1   reapplication, is there anybody that doesn't 

 2   intend to reapply?  

 3             MR. OLSON:  Perry, this is Kevin.  Whose 

 4   terms are up?  

 5             EXECUTIVE DIRECTOR JOHNSON:  Well, there 

 6   are six.  Jim and Jim, John, Tony, Tim, and 

 7   Kimberly.  

 8             I've talked with Stacy several times.  

 9   We've pushed that out last week.  You intend not 

10   to apply?  

11             MR. CASHELL:  I'm probably not going to 

12   reapply.  

13             MR. STRANDELL:  Do you think you're 

14   retired or something?  

15             MR. CASHELL:  Forty some years is 

16   enough.  I told Tony today, I don't want to be the 

17   old guy that walks in the room, and everybody 

18   looks around and goes, "Hey, I thought he was 
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19   dead."  

20             EXECUTIVE DIRECTOR JOHNSON:  We've been 

21   doing that for two years.  

22             So this Perry again.  Jim holds a slot 

23   on the Council for the Board of Crime Control 

24   member, so does Bill Dial, so the Board of Crime 

25   Control will -- will you reapply for them?  

  

                                                70
 1             MR. CASHELL:  Probably not.     

 2             EXECUTIVE DIRECTOR JOHNSON:  We'll have 

 3   to -- Maybe we can visit afterwards, and you can 

 4   bat around some candidates for us.  

 5             MR. CASHELL:  Okay.  

 6             EXECUTIVE DIRECTOR JOHNSON:  Since 

 7   that's the case, can I --   

 8             CHAIRMAN HARBAUGH:  Yes.  

 9             EXECUTIVE DIRECTOR JOHNSON:  -- say 

10   thank you for all your service, Jim, because 

11   you've been a great supporter for years, and just 

12   a great partner, and I've always been proud to be 

13   of anything that you were a part of, so thank so 

14   much for all your service.  

15             This is Perry again.  For those of you 

16   guys that don't know it, I think I gave Jim's son 

17   his first law enforcement job.  
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18             MR. CASHELL:  Yes, you did.  

19             EXECUTIVE DIRECTOR JOHNSON:  And he's 

20   still mad at me about it.  He's turned out to be 

21   just a great officer, and I guess that acorn 

22   didn't fall too far from the old tree there.  

23   Right?  

24             CHAIRMAN HARBAUGH:  Discussion on 

25   instructor qualification.  

  

                                                71
 1             EXECUTIVE OFFICER JOHNSON:  I put this 

 2   on here because I brought it up before, but we use 

 3   instructors occasionally, and case in point is 

 4   next week.  We have a death investigation training 

 5   that will serve to support that 16 hour 

 6   requirement for all coroners in the state of 

 7   Montana to get 16 hours of ongoing training every 

 8   two years.  But this will be our third year we 

 9   used the Cascade County Sheriff's Office training 

10   room for that.  Bob Edwards and Bob Rosipal up 

11   there, his captain, really helped us out.  

12             But the reason I put this on here is 

13   part of the POST requirements are the instructors 

14   are supposed to be POST qualified, and I'm going 

15   to use some of Mike Linder's staff this year to 

16   discuss a domestic violence homicide, a police 

17   involved shooting homicide, and the officers that 
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18   are going to be present are not instructors, but 

19   they're case experts.  They're not a subject 

20   matter expert in regards to an investigation, but 

21   they're case experts in regards to that specific 

22   case.  

23             We've done it in the past with the 

24   Jordan Graham presentation.  We used Steve List 

25   from the FBI.  We've used -- This year Jon Grusing 
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 1   from the FBI office down in Denver is going come 

 2   up and instruct on a serial killer.  

 3             And so what I am appealing to the 

 4   Council for right now is the discretion to waive 

 5   that instructor qualification if we can develop a 

 6   case expert to give instruction.  And I think the 

 7   benefit to that is some of these cases that 

 8   they're presenting, these officers that are doing 

 9   that investigations, coroners or not, they're 

10   never going to see that in their career, but if 

11   they see that in their career, they've got a spot 

12   to start, and a resource that's already developed 

13   for them to reach out to.  So that's what the 

14   discussion is about today.  

15             MR. SLAUGHTER:  Perry, this is Jesse 

16   Slaughter.  This actually just came up.  My 
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17   partner at work, Noah Scott, is the past President 

18   of the Montana Violent Crimes Association, and 

19   they hold a conference, and they run into the same 

20   issue.  They have world class homicide detectives, 

21   child abuse detectives from all over the world 

22   that come to their conference, and the big issue 

23   is always, "How did they get their stuff?"  Some 

24   of them aren't instructors.  They're just case 

25   matter experts.  And then they're having to submit 
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 1   power points and become instructors, and do all 

 2   this stuff.  

 3             What happens is a lot of the instructors 

 4   say, "I'm not doing it.  I'm not coming for travel 

 5   and basically a free dinner," because that's what 

 6   they get, and that's the thing that stops them 

 7   from coming.  

 8             So if there is a way that we can do it 

 9   -- and I would say that it would be in like the 

10   conference setting, because I think that's what 

11   you're talking about, right?  You're not talking 

12   about an individual training, we're talking about 

13   a training that's put on with multiple instructors 

14   to benefit the whole, correct?  

15             EXECUTIVE DIRECTOR JOHNSON:  This is 

16   Perry again.  I would say that it could be a 
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17   single training.  It could be an eight hour block 

18   of instruction that is given by one of those 

19   people that you talked about.  But I want to make 

20   sure that everybody recognizes this Council 

21   doesn't certify anybody from out of state as an 

22   instructor, but this Council historically, before 

23   I ever came here, approved those training segments 

24   from guys like Jim Cashell.  

25             And I don't know.  I'll just use Jim as 

  

                                                74
 1   an example, or I'll use me.  I'm not an 

 2   instructor.  But the day that I retire, my bio 

 3   serves as enough through our ARMs to become -- I 

 4   can instruct anything I want.  

 5             And we've talked about that before, 

 6   because I think that's upside down.  I hate to 

 7   preclude anybody from being able to talk about a 

 8   specific incident, because there is people in the 

 9   room that have dealt with things that I've never 

10   seen that are certainly qualified to stand in 

11   front of a group of peers, or 30, or 40, or 50, or 

12   100 people and say, "This is what we went through 

13   on this day or during this investigation, and 

14   these are the things we did right, and these are 

15   the things that we did wrong."  
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16             And I think what we've always wanted to 

17   do is professionalize everything that we do.  If 

18   we don't take advantage of guys like Kevin Olson, 

19   and Jim Cashell, and John Strandell, and the Tony 

20   Harbaughs, the Jim Thomases.  The things that 

21   they've seen and done, if we hold that standard to 

22   -- if we don't, regardless of what you did, if 

23   we're going to wait until you retire before we're 

24   going to recognize any of that, I think we'll 

25   fail, and that's why I think that it is important 

  

                                                75
 1   that those --  

 2             I've got a couple of John's guys coming 

 3   to talk about that death investigation where that 

 4   man dismembered his little boy over in Anaconda.  

 5   There is nobody else that can give that 

 6   instruction, nobody else that can point out the 

 7   pitfalls and the obstacles to an investigation 

 8   like that.  There is just nobody in this room that 

 9   I know of that could do that specific to that 

10   case.  And these are Montana cases we're talking 

11   about, so --  

12             MR. STRANDELL:  This is John Strandell.  

13   Is this something that we could leave up for your 

14   discretion, Perry, just to review, and you as 

15   director then have the discretion then to require 
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16   an instructor certificate, or based on what you 

17   just outlined, you feel that the qualifications 

18   are enough, or do you need a vote?  

19             EXECUTIVE DIRECTOR JOHNSON:  I think 

20   that we probably do need a motion, because it 

21   would be like a waiver of an ARM, and we can waive 

22   those.  

23             MR. OLSON:  This is Kevin.  I don't 

24   think it takes a waiver, Perry.  What you're 

25   talking about is topic matter experts, and they're 
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 1   used throughout the state.  Jesse just gave an 

 2   example.  We use them in the Law Enforcement 

 3   Academy.  The Legal Counsel that teaches at the 

 4   Academy, they're not POST certified instructors, 

 5   but we use people from Child and Family Services, 

 6   and we have multiple topics in the Academy that 

 7   are not taught by POST certified instructors.  

 8             The Academy is kind of a bad example to 

 9   use because the statutes actually precludes them 

10   from having to be POST certified as instructors, 

11   but we take every opportunity to make sure the 

12   staff out there were all POST certified 

13   instructors.  

14             But what you're talking about is you 
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15   build a course, a POST certified instructor build 

16   a course and created a syllabus, and in that block 

17   of training, you shaved out four, eight, whatever 

18   the timeline is, and in that syllabus you said 

19   "case study."  As long as, in this case, Bob 

20   Rosipal is here, he's the POST certified 

21   instructor, as long as he's there, and you can 

22   bring anybody in from the outside to give a case 

23   study example, and they do not have to be a POST 

24   certified instructor.  They're topic matter.  

25             CHAIRMAN HARBAUGH:  Ryan, you had a 
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 1   comment.

 2             MR. OSTER:  This is Ryan.  I was just 

 3   going to ask who is calling these people 

 4   instructors?  Why do they have to be called 

 5   instructors?  They're not teaching people how to 

 6   lift prints, they're saying, "Hey, look what I did 

 7   or didn't do," and so how -- I guess my question 

 8   was:  How does that change being able to certify 

 9   that course?  Just don't call them instructors, 

10   call them topic matter experts, or case experts, 

11   or whatever.  Unless I'm missing something.  

12             EXECUTIVE DIRECTOR JOHNSON:  I think our 

13   ARM's say -- this is Perry -- our ARM's say if the 

14   training is going to be approved, we have to meet 
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15   the instructor standards.  

16             MR. OSTER:  Is what Kevin said by having 

17   one instructor, that's --  

18             CHAIRMAN HARBAUGH:  Mary Ann.

19             MS. KEUNE:  This is Mary Ann.  It has to 

20   do with if you're a law enforcement officer.  

21   Right?  That's the difference.  Then you're 

22   supposed to be POST certified if you're teaching 

23   for POST credit and you're law enforcement.  Not 

24   law enforcement, public  -- (inaudible) -- If 

25   you're not a public safety officer, then you just 
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 1   need a bio.  So you're talking about public safety 

 2   officers who are going to teach or present at 

 3   conference, right, or somewhere.  So that's the 

 4   part that you want to waive.  

 5             EXECUTIVE DIRECTOR JOHNSON:  This is 

 6   Perry.  Mary Ann captured that.  That's what I'm 

 7   looking for there.  That's what the ARM's say.  

 8   You've got to kind of get into the weeds to look 

 9   at that stuff.  Katrina is on the page -- what 

10   page are you on?  

11             MS. BOLGER:  I'm on Page 54 of the 

12   reference, legal reference book, which is the 

13   qualifications or the course.  
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14             EXECUTIVE DIRECTOR JOHNSON:  This is 

15   Perry again.  That's 23.13.301, and it says, "The 

16   Director may approve any request for POST training 

17   credit or course content accreditation.  To obtain 

18   the status of POST approved training, training 

19   courses must meet the requirements for training, 

20   attendance, and performance, and the instructor 

21   requirements contained in these rules."  

22             So if you'll go to 212, that's the 

23   instructor requirement.  That's found on Page 59.  

24             MR. OLSON:  Perry, just a second.  This 

25   is Kevin.  Back up and read under 301(3)(b).  

  

                                                79
 1             EXECUTIVE DIRECTOR JOHNSON:  This is 

 2   Perry again.  "To receive POST training credit, 

 3   employing agencies or any person or entity seeking 

 4   course credit for POST certified officers must 

 5   submit to the Director," "B" says, "Instructor 

 6   certification or training record, and an 

 7   instructor biography."  

 8             MS. BOLDER:  But under 212, that 

 9   requires that a person who is employed by a public 

10   safety agency providing POST credit needs 

11   certified as an instructor.  

12             EXECUTIVE DIRECTOR JOHNSON:  So this is 

13   Perry again.  I've looked at this a lot, and so 
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14   here -- I'm just playing the devil's advocate.  

15   I'm not suggesting that I'm trying to circumvent 

16   this ARM, but it doesn't say you must be 

17   instructor certified, it says you must be 

18   certified.  So all of the people that I've already 

19   talked about that are going to give presentations 

20   or that ever have given presentations are 

21   certified.  They are certified.  They have at 

22   least a basic certification.  Most of them that 

23   are going to stand up in front of this group next 

24   week probably have advanced or supervisory or 

25   whatever certificates.  But before I do that, I 
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 1   want you guys to be comfortable with that 

 2   interpretation of that --   

 3             MR. SLAUGHTER:  Perry, this is Jesse.  

 4   I've been reading over this, too, but I've 

 5   actually been -- my stakeholders I've been getting 

 6   a bunch of questions about this.  And I read it 

 7   the way you do, so I totally understand that.  

 8             The big question, so now -- and I just 

 9   want to say this out loud.  Are you talking about 

10   only if you are in the state of Montana, or are 

11   you going to look at coming from out of state to 

12   in-state?  
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13             EXECUTIVE DIRECTOR JOHNSON:  This is 

14   Perry again.  I have never looked at anybody's 

15   POST certificate from out of state.  I'll use this 

16   example, maybe not a great example.  Steve List 

17   just retired from the FBI I think after like 32 

18   years.  He presented last year on that Jordan 

19   Graham homicide, that lady that pushed her husband 

20   off the cliff in Glacier Park.  

21             I don't know who certifies FBI agents, 

22   but I'm certainly comfortable using an FBI agent 

23   to give a presentation to law enforcement in 

24   Montana.  And I've watched his presentation a 

25   couple of different times at different venues.  
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 1   It's just outstanding.  

 2             So just in regards to that, if somebody 

 3   were to come today from Kansas city to give a 

 4   presentation in Montana, and the Montana Violent 

 5   Crime Investigators Association held him up as an 

 6   instructor, it is his instruction would be 

 7   approved as long as I had a lesson plan to go with 

 8   it, because back at 301 it says I've got to have 

 9   that.  

10             And we've had some push back 

11   historically from guys that say, "That's 

12   proprietary.  I'm not going to give it to you."  
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13   My response to that then is those agencies that 

14   send people need to recognize that I can't approve 

15   that based on the law.  And it is not that they 

16   will lose that, but it would be some kind of 

17   training that that agency would have to track as 

18   an in-service thing, because I don't even know 

19   what was presented there, without this course 

20   content or that lesson plan.  

21             MR. SLAUGHTER:  Perry, this is Jesse 

22   again.  This is a discussion I've had with many 

23   people, because I agree with you.  And my 

24   philosophy on it is:  What do they have to give up 

25   that is proprietary?  When they give you a lesson 
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 1   plan, they don't have to list in there word for 

 2   word everything they're going to say.  

 3             They can write a block of instruction 

 4   that says 8:00 p.m. to 9:00 p.m. we're going to 

 5   discuss Sudden Infant Death Syndrome.  They don't 

 6   have to go, "We're going discuss Sudden Infant 

 7   Death Syndrome, and my secret investigative 

 8   techniques was," da-da-da-da.  They don't have to 

 9   lay all that out to you, correct, in a lesson 

10   plan.  They just have to give the topic that's 

11   going to be taught.  
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12             Any proprietary information they can 

13   leave out of that lesson plan if it is their 

14   little niche secret thing, as long as the general 

15   topic that -- I'm using investigator, so we're on 

16   topic -- technique is covered, and so there really 

17   isn't -- in my mind, there isn't a proprietary 

18   issue.  It is just it is perceived that they have 

19   to give it all up to you in their -- correct?  

20             EXECUTIVE DIRECTOR JOHNSON:  This is 

21   Perry again.  And I would say to you maybe in some 

22   cases, but here's what I see sometimes, and here's 

23   what I kick back sometimes.  Nine to noon, legal 

24   issues.  There ain't no way that I'm ever going to 

25   approve legal issues.  I don't care if it is Mr. 
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 1   Comer (phonetic) from the FBI.  I don't even know 

 2   what he's talking about.  Sudden Infant Death 

 3   Syndrome.  I'm going to need more than that.  

 4   You've got to tell me what are you going to talk 

 5   about there.  Are you talk to about crime scene 

 6   investigation?  Are you going to talk about the 

 7   medical side of it?  

 8             Because here's the deal.  You guys 

 9   through me certify that there is some value to 

10   that training.  And if I can't tell you, if I come 

11   to you and say, "Well, they've got legal issues 
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12   training," and you say to me, Kimberly looks at me 

13   and says, "Hey, what was that?  Was that Graham 

14   versus Conner?  Was that -- what else was that?"  

15   And I look at her and say, "It was legal issues."  

16             That wouldn't be near as bad as being 

17   called to court for Mike McCarthy, where they say 

18   on his transcript he's got this violent crimes 

19   investigator's conference, and he got 20 hours of 

20   credit for it.  What was it?  What was legal 

21   issues?  "Well, Director, you approved that 

22   training, so what was in that training?"  Man, I'd 

23   feel horrible if I represented the Council, and 

24   looked at the jury and said, "Gosh, I don't know, 

25   but I bet Mike could tell you."  I don't want to 
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 1   ever be in that position.  

 2             So if you're hearing that there's been 

 3   some push back from it, man, that's absolutely 

 4   correct, because if we're going to approve it, I'm 

 5   going to know what we're talking about when we get 

 6   here.  

 7             MR. OLSON:  So this is Kevin again.  

 8   What you're talking about is the differentiation 

 9   between a lesson plan and a course syllabus, and 

10   good for you.  Yes.  Legal issues need to be more 
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11   defined.  Are we talking about search and seizure, 

12   are we talking about possible arrest or whatever.  

13   That block of instruction equates to a syllabus.  

14             The lesson plan is what you talk about, 

15   Jesse, is actually the intimate detail of all of 

16   the verbiage I'm going to use, the order I'm going 

17   to use it, and everything else.  It is very 

18   specific.  And by 301, you can accept a lesson 

19   plan or a syllabus, but the syllabus should 

20   probably reflect what the crux of that block of 

21   instruction was.  

22             EXECUTIVE DIRECTOR JOHNSON:  This is 

23   Perry again.  We see a lot of syllabuses, and we 

24   see a lot of syllabuses that are covered with 

25   goals and objectives, and that's great.  That 
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 1   legal issue is -- our goal is that when the 

 2   student walks out of here, he knows what the law 

 3   in Montana is about vehicle searches, applications 

 4   for search warrants, things like that.  That gives 

 5   me enough to talk to you about.  I'm confident 

 6   when I see that kind of thing.  

 7             So we're moving that direction.  We're 

 8   seeing a lot more of that.  I think people are 

 9   starting to understand that a couple words on an 

10   agenda, that just isn't going to cover it, but 
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11   this other information will.  So for us, I think 

12   it has been this education piece, trying to reach 

13   out to the people that are providing that 

14   training, and making sure that they understand 

15   what we need to be successful.  

16             And it doesn't change, Jesse, anything 

17   that they're going to do anyhow.  If they've got 

18   some proprietary information -- and I'll try to 

19   think of something.  Maybe it is a technical crash 

20   investigation class.  If they give us enough to 

21   talk about 80 hours of technical crash 

22   investigation through goals and objectives on each 

23   of those equations that they're going to present, 

24   they're going to get credit for it anyhow.  I'm 

25   not an expert in any of that stuff.  Maybe there 
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 1   are some experts in this room, but I'm not.  

 2             MR. McCARTHY:  This is Mike McCarthy.  A 

 3   lesson plan, like Mr. Olson said, is way different 

 4   than an agenda.  That lesson plan for any 

 5   instructor is the first line or one of the first 

 6   lines of defense against a 1983 lawsuit, and it 

 7   should be in detail.  It's first line of defense 

 8   for that instructor and for that student on what 

 9   they were taught.  
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10             I guess I would question about the 

11   original comment or question, Perry, that you 

12   brought up.  If me, as a certified POST 

13   instructor, is creating my lesson plan, and within 

14   that lesson plan I am going to put in a subject 

15   matter expert -- that's where the original 

16   question was?  Me as the POST certified 

17   instructor, I'm the one that's putting my name out 

18   there that this is correct and accurate, and here 

19   is the lesson plan.  It is just that I'm using a 

20   subject matter expert for this one topic area.  

21   They're not providing the instruction, I'm 

22   providing the instruction or other instruction.  

23             EXECUTIVE DIRECTOR JOHNSON:  This is 

24   Perry.  I think that's absolutely okay, and I 

25   think historically that's been our whole 
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 1   relationship with the Academy.  

 2             MR. McCARTHY:  I'm talking about your 

 3   original comment, though, outside the Academy.  

 4             EXECUTIVE DIRECTOR JOHNSON:  This is 

 5   Perry again.  I've never really tried to cover 

 6   that by using an instructor like Bob Rosipal or 

 7   any other instructor.  I've always felt that that 

 8   instruction that comes from those case matter 

 9   experts is something that we would never capture 
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10   any other way.  It is just not there.    

11             MR. OLSON:  This is Kevin.  Once again, 

12   that block of instruction is being taught by Bob 

13   Rosipal, and he found somebody that can cite a 

14   case.  At the Academy we -- I don't know if they 

15   still do, but we used to bring people in who 

16   suffer from chronic mental illness in the Helena 

17   area, called them consumers, and they would get up 

18   and they would share their experiences of when 

19   they were in mental crisis, and it was very 

20   valuable.  

21             They're not instructors.  Mike was the 

22   instructor.  And he says, "The objective of this 

23   block of instruction is to present to you some 

24   people who suffer from mental illness, and how it 

25   affects their lives, and how it can affect you if 
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 1   you happen to respond to a crisis in which they're 

 2   involved.  Now please tell the class," and then 

 3   after, then Mike takes it back over and says, 

 4   "What did we just hear?  What did we learn?  Was 

 5   it useful?"  Bob Rosipal is the instructor for a 

 6   block of instruction.  He's just using some topic 

 7   matter experts to emphasize what that case is 

 8   actually like.  
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 9             MR. CASHELL:  This is Jim.  That's 

10   exactly where it's at.  You have the instructor 

11   who has done the instructor development, and knows 

12   the nuts and bolts and the building blocks of 

13   instructing, and then is using these other folks 

14   to come in as a resource to say, "Okay.  This is 

15   going to bolster or supplement what we've already 

16   been talking about.  Here they are."  

17             MS. BOLGER:  I just want to make sure 

18   that I clarify one of the issues that we're having 

19   here, is not when people bring in an attorney, or 

20   a doctor, or somebody with a mental illness, or 

21   something like that, to come in and talk to a 

22   class.  Those people we can just get a bio from.  

23             We're talking about public safety 

24   officers presenting about a case that they worked.  

25   Even the FBI wouldn't fall under this because 
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 1   under our law, public safety agencies are Montana 

 2   public safety agencies.  

 3             So if Perry wants to put on a class, and 

 4   he wants to use an officer from the Billings 

 5   Police Department who is not certified as an 

 6   instructor, the question is:  Can they be used as 

 7   a case study topic expert?  And that's the issue, 

 8   is that under 212, it says "Persons providing POST 
92



file:///dojhlnmlea001/Share/Post/Council%20Meetings/2017/2-1-17/12-7-16%20Meeting%20Minutes.TXT[1/24/2017 8:34:12 AM]

 9   approved training courses employed by public 

10   safety agencies must be certified."  That's where 

11   the issue is.  

12             MR. THOMAS:  Katrina, this is Jim 

13   Thomas.  In the sentence before your last one, you 

14   said, "certified as an instructor," and then in 

15   your last sentence you said, "certified," period, 

16   which is the point that Perry brought up --  

17             MS. BOLGER:  Under the third, "The 

18   instructor certification requirements," so the 

19   first part of this ARM I think is telling you who 

20   has to have this instructor certificate.  

21             MR. OLSON:  This is Kevin once again.  

22   It is a matter of semantics.  I think that the 

23   Council is certainly empowered to go whatever 

24   direction.  But it says, "Persons providing POST 

25   approved training courses and employed by public 
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 1   agency."  Bob Rosipal is providing the training 

 2   course.  

 3             EXECUTIVE DIRECTOR JOHNSON:  This is 

 4   Perry again.  In regards to this death 

 5   investigation classes that meet that coroner's 

 6   certificate requirement, it is the responsibility 

 7   of the POST Council to provide that training.  
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 8   I've reached out.  I've developed all of the 

 9   people that are coming there.  Rosipal and Edwards 

10   up there in Great Falls are providing the venue. 

11             MR. OLSON:  But you're not certified as 

12   an instructor.  

13             EXECUTIVE DIRECTOR JOHNSON:  I am not.  

14             MR. OLSON:  But that's in conflict with 

15   the first sentence.  

16             MS. BOLGER:  But he's not employed by a 

17   public safety agency.  

18             MR. OLSON:  POST Council is not a public 

19   safety agency?  

20             MS. BOLGER:  No.  We're not a police 

21   office, or a sheriff's office, or probation and 

22   parole. 

23             MR. OLSON:  So the way to get around 

24   that is to have Bob -- you can still pay for the 

25   course, just have Bob submit the application for 
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 1   the course.  

 2             EXECUTIVE DIRECTOR JOHNSON:  This is an 

 3   ARM -- this is Perry.  This is an ARM.  We've 

 4   talked about ARM's before.  We've got Chris 

 5   Tweeten sitting right here next to me that has 

 6   written memos on this, that have told you that you 

 7   can't waive a statute, but you can waive an ARM.  
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 8   And I don't know.  We can skin this cat however 

 9   you want.  

10             MR. OLSON:  This is Kevin.  I so move we 

11   waive the ARM, so that this course can go forward 

12   using topic matter experts by the main crux of the 

13   instruction containing the death investigation.  

14             MR. STRANDELL:  This is John.  I'll 

15   second.  

16             CHAIRMAN HARBAUGH:  There's been a 

17   motion and a second.  Now we can open discussion, 

18   right?  

19             MR. OSTER:  This is Ryan.  I just have a 

20   question.  Is that what you're asking, is to waive 

21   it one time, or are we asking for a blanket 

22   waiver, or what?  Are we going to do this every 

23   meeting?  

24             MR. STRANDELL:  This is John.  I really 

25   think we should do it just for this one specific 
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 1   course, and then maybe look at it a little bit 

 2   more, study it, and then maybe come back with a 

 3   proposal at the next meeting that they fix it.  I 

 4   think just handle this one specific class this 

 5   time.  I think there is so many topics talking 

 6   right now and stuff.  I think we need to sit back, 
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 7   and look at it a little more carefully, and come 

 8   back with a recommendation to the next meeting, 

 9   but at least give you the authority to do it this 

10   one class, since it's scheduled.  

11             EXECUTIVE DIRECTOR JOHNSON:  This is 

12   Perry, and here is what I would suggest then.  I 

13   think that over a couple meetings we've heard the 

14   suggestion from our attorney that we need to go 

15   back and revisit our ARM's anyhow.  Every two 

16   years we're supposed to do that.  I think this is 

17   one of those situations that allows us the 

18   opportunity to take a look at that.  We've got an 

19   ARM committee Bill Dial is the Chairman of.  He 

20   loves to meet.  It will be a great opportunity to 

21   bring some of the members of the Council together, 

22   and take a look at all of the ARM's, because this 

23   isn't the only one that needs some tweaking.  

24             And so I agree.  I think that's a good 

25   resolution to this issue.  And then as we move 
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 1   forward, I think that that opens that discussion.  

 2             But I guess I really want to come back 

 3   to this.  The day that I retired, I became 

 4   employable as an educator in Montana without an 

 5   instructor certificate.  I don't know if Tony has 

 6   got one, but right now, if he doesn't have an 
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 7   instructor certificate, we have just said, "Yes, 

 8   you can't instruct unless you get a waiver."  And 

 9   I have brought this up before.  I really struggle 

10   with that, because I think we've got so much 

11   expertise, and such good law enforcement, that 

12   there are some people out there that have so much 

13   to offer that we have to somehow capture that.  

14             So if your question is are we going do 

15   it this one time, and John's suggestion is I think 

16   yes, and then we come back and re-examine it, as 

17   long as we have the opportunity to do that, I feel 

18   really good about it.  

19             MR. OLSON:  So this is Kevin once again, 

20   and I concur.  I think this one time, so this 

21   fabulous course can move forward.  

22             But talking to Katrina, what we need to 

23   do is capture what is a topic matter expert, and 

24   how can they be used, and we can do that by 

25   administrative rule.  
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 1             EXECUTIVE DIRECTOR JOHNSON:  This is 

 2   Perry again.  Other states do that.  

 3             MR. TWEETEN:  Mr. Chairman, just for 

 4   purposes of long term planning, Sarah, and 

 5   Katrina, and I were visiting during the break, and 
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 6   after this legislative session ends in April, I 

 7   think it would be a good idea for the POST Council 

 8   to begin preparing for and implementing a 

 9   rulemaking to address all of these topics that 

10   we've come across in the last couple of years 

11   since our last rulemaking, that our loose ends 

12   that are hanging out of our Administrative Rules, 

13   things that were fixed but not fixed right the 

14   last time.  

15             And this would probably be something to 

16   add to that list, would be a fairly simple 

17   amendment to 23.13.212.  Add language to that 

18   regulation that differentiates between a course 

19   instructor on one hand, and a consultant or 

20   presenter or whatever you want to call them on the 

21   other, who is not responsible for the overall 

22   course content, but is providing instruction, more 

23   information on a specific subject matter within 

24   the total scope of the training program.  

25             And Perry hit the nail on the head.  
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 1   I've worked in the AG's office for 30 years, and I 

 2   was just a dumb government lawyer, and then when I 

 3   left, I became a consultant, and now I'm an expert 

 4   on everything.  It is really kind of fun.  Stop 

 5   doing it, and talking about it.  
98



file:///dojhlnmlea001/Share/Post/Council%20Meetings/2017/2-1-17/12-7-16%20Meeting%20Minutes.TXT[1/24/2017 8:34:12 AM]

 6             CHAIRMAN HARBAUGH:  We have a motion and 

 7   a second on the floor.  Any further discussion?  

 8             (No response)  

 9             CHAIRMAN HARBAUGH:  We'll move to an 

10   immediate vote.  All those in favor, please 

11   signify by saying aye.  

12             (Response)  

13             CHAIRMAN HARBAUGH:  Motion carries.  

14   Thank you.  

15             Next item is the Public Safety 

16   Communicator basic syllabus.  

17             EXECUTIVE DIRECTOR JOHNSON:  You'll find 

18   that on Page 35.  We've already heard some 

19   comments on this this morning during public 

20   comment.  What you've got in front of you right 

21   here is the 80 hour syllabus that is proposed by 

22   the committee that the Law Enforcement Academy has 

23   convened.  They've met extensively.  I've been a 

24   party to some of their meetings.  In fact, I 

25   missed a lot more than I ever made.  
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 1             But I'm going to start out by saying in 

 2   regards to the Emergency Medical Dispatch 

 3   component of this, the meeting that I did make, we 

 4   spent a lot of time talking about it, and it was 
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 5   well vetted, and it was really considered in 

 6   regards to some of the comments that we've heard 

 7   today.  

 8             But I think I would reach out to 

 9   Kimberly, or Mike McCarthy, or Drew Knapp who were 

10   members of that committee to get their comments 

11   before we engage in any consideration of approval 

12   or disapproval of this syllabus.  

13             MS. BURDICK:  This is Kim.  And I would 

14   like Drew to go ahead and comment on it, as well 

15   as -- (inaudible) --  What I'd like to do is I'd 

16   like to address some of the issues that have been 

17   brought up with including EMD, the 24 hours, and 

18   MLEA, and the basic extension of the program.  

19             I don't know how many people really 

20   understand what EMD is.  It does stand for 

21   Emergency Medical Dispatching.  A lot of agencies 

22   have already adopted EMD Program, and a lot of 

23   agencies have not.  But one of the main reasons an 

24   agency has an EMD program is to address the most 

25   critical calls that a dispatch center receives, 

  

                                                97
 1   which are your medical calls.  Even though there 

 2   are different vendors out there, as Kerri 

 3   mentioned, one of them is Priority Dispatch.  APCO 

 4   also offers an EMD program.  There's Power Phone, 
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 5   and then there's another one called NECI.  So 

 6   these are all four big players, I would say, 

 7   across the nation as far as EMD programs go.  

 8             Keep in mind that all EMD programs are 

 9   based on the national, the NHTSA, National Highway 

10   Traffic Safety Administration.  They're all based 

11   on a national standard.  So what each vendor has 

12   done is they have revved up standards, and they 

13   have created a program based on that standard as a 

14   vendor, and then they would push that out to 

15   whoever wants to buy it or adopt that into their 

16   system.  The information, this is standard, so how 

17   each vendor adopts it is going to be different.  

18             King County EMD is a criteria based 

19   system.  Priority Dispatch is a protocol based 

20   system.  That is your two biggest, that is the 

21   biggest difference in EMD programs in our state.  

22   The differences are in a protocol based system, 

23   which is what Gallatin County has, priority 

24   dispatch; and Yellowstone County has this as well.  

25             When a dispatcher takes a call, a 
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 1   medical call, they have to read through a certain 

 2   amount of questions before they can dispatch 

 3   responders.  So these are questions that have to 
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 4   be asked word for word verbatim before a dispatch 

 5   can be made.  

 6             In a criteria based system, such as APCO 

 7   EMD, King County, as soon as the dispatcher gets a 

 8   piece of information, criteria, that to them is -- 

 9   and according to the program meets the dispatch 

10   criteria, they can get that dispatch going.  So it 

11   is very different.  Priority Dispatch is the only 

12   vendors that I'm aware of that offers the protocol 

13   based system.  APCO EMD King County is all 

14   criteria based.  APCO EMD is based off of King 

15   County.  So those are the primary distinctions 

16   between the EMD vendors probably that we're 

17   talking about here, what Kerri was talking about, 

18   and then King County EMD.  

19             In saying that, though, even though 

20   vendors do things differently, and their programs 

21   are different, the information is the same.  The 

22   training is the same.  They have the same 

23   information coming out.  Chief complaints.  If 

24   they go to a guide card that addresses perhaps 

25   back pain, or falls, or things like that, the 
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 1   information is going to be basically the same 

 2   based on that NHTSA standard at the national 

 3   level.  
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 4             Some of the other things that Kerri 

 5   mentioned was liability.  Adopting or putting the 

 6   King County EMD program into the MLEA program to 

 7   me was -- I embraced it, even though I am with 

 8   APCO EMD, which is a criteria based system, which 

 9   is similar to what King County.  But as far as I'm 

10   concerned, it is additional training.  Even with 

11   APCO EMD, the way it's taught, it is going to 

12   still be different than what King County teaches.  

13             So referencing our agency, we send our 

14   dispatchers to APCO's PSD-1 course, their basic 

15   course, which is like the basic course that MLEA 

16   has, but we send our dispatchers through that 

17   anyways.  Is there differences between that 

18   program and what MLEA teaches?  Yes, there is.  

19   But what I tell all my dispatchers, and I always 

20   have when you go to MLEA, "Sure.  It is 

21   generalities, but you're still going to come back 

22   home to your dispatch center, and you're still 

23   going to adhere to the local policies and 

24   procedures."  

25             The same thing goes with APCO EMD.  So 
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 1   we teach APCO EMD, but if we have someone that is 

 2   supposed to be going to the class in February, 
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 3   what I want her to do is I want her to see if that 

 4   information is valuable to her, is she going to be 

 5   able to bring some of that information home that's 

 6   going to enhance what they've already learned, and 

 7   if she can do that, that's great.  But we're not 

 8   going to change the way we're going to do things 

 9   at our center.  

10             So it really does come down to the local 

11   level.  The issue about liability, I guess I 

12   disagree with, because anybody that goes through 

13   the EMD program that is proposed right now, and 

14   the MLEA basics, they're still going to learn it, 

15   they're still going to be certified in it, but 

16   they're still going to have to go home to an 

17   agency that has adopted the program overall.  It's 

18   not like they can go and say, "Hey, I'm EMD 

19   certified, and I can go back to my agency and now 

20   I can use EMD on my calls, where nobody else in my 

21   agency could do that."  

22             Any agency administrator, dispatch 

23   supervisor, manager, or whatever director is going 

24   to still say, "We still need to look at this and 

25   adopt this program."  That's what I would do, and 
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 1   that's what they still need to do, and when they 

 2   leave.  Some of them might say, let's say Gallatin 
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 3   County goes to the February class, and so they go 

 4   home and they say, "Well, there are some really 

 5   good information in those 24 hours, but this is 

 6   still going to be the way we do it at home."  So 

 7   they're still going to bring it down to the local 

 8   level.  That's not going to change.  So the 

 9   liability issue, I guess I don't think it is a 

10   liability issue.  

11             Another thing that Kerri mentioned in 

12   her email was creating a standard.  We're not 

13   creating a standard by having the 24 hours of EMD 

14   in the basic class because there is already a 

15   standard.  It is a national standard.  We're not 

16   going to adopt anything differently.  As a matter 

17   of fact, any agency across the United States can 

18   look in NHTSA standard, and they can create their 

19   own EMD program.  Nobody says that you have to buy 

20   from a vendor.  You can create their own.  

21             The biggest hurdle in a lot of EMD 

22   programs is a medical director.  The King County 

23   EMD offers a medical director along with their 

24   programs.  So where there are a lot of small 

25   agencies that have a hard time meeting that 
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 1   specific requirement, it's not necessarily the 
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 2   case.  There is going to be a medical director.  I 

 3   don't know right now if it's in the state of 

 4   Montana.  I know that we had talked about a 

 5   medical director, but if not, King County has a 

 6   medical director that oversees the program.  

 7             As with any training, some of the 

 8   information that's going to be offered can be 

 9   valuable, and some of it maybe not so much.  I 

10   have a hard time believing that anybody going 

11   through 24 hours of EMD is not going to be able to 

12   bring some of that information back to their 

13   agencies where it is going to be beneficial to 

14   their agencies.  

15             EMD is about addressing or answering 

16   medical calls with a focused response.  It's one 

17   of the reasons why we adopted an EMD program in 

18   our office, because a medical call is usually so 

19   critical that there is an awful lot of things 

20   going on, and sometimes the hardest thing a 

21   dispatcher has to do is focus in on what needs to 

22   be done.  That includes the questions and 

23   everything.  

24             So when they take a medical call, they 

25   have scripted questions that they ask.  Based on 
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 1   the answers to those questions, they're going to 
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 2   turn to a chief complaint guide card, which is 

 3   going to take them to additional questions.  With 

 4   that, with the answers to those questions, you're 

 5   going to be able to, the dispatcher is going to be 

 6   able to get that information back to the 

 7   responders.  So the response, the help to assist 

 8   that is going to be as complete and as 

 9   comprehensive as it needs to be based on -- 

10   (inaudible) --    

11             In my opinion, the inclusion of EMD is 

12   addressing a need for dispatch centers.  This 

13   isn't something that just happened with this work 

14   group.  This is something that has been in the 

15   works, this is something that the State of Montana 

16   has worked on for probably the last five years.  

17   And their focus has been trying to get every 

18   agency that wants EMD, they're trying to get every 

19   agency possible to get on board with EMD, because 

20   it is only going to be beneficial.  It's going to 

21   offset the liability.  

22             And when you talk about risk management, 

23   I mean it's definitely a risk management move in 

24   my opinion.  

25             So anyway, in a nutshell that's --- I 
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 1   guess in answering some of your questions.  If 

 2   anybody has any other questions, or maybe if Drew 

 3   wants to add anything additional.  

 4             MR. KNAPP:  I'd like to.  Can I sit 

 5   here, or would you like me to stand up?  So I'm 

 6   battling a cold, so I'm a little weak, so if I 

 7   fall over, just I'll get up eventually.  Just give 

 8   me a couple seconds.  I apologize for my voice and 

 9   my dry mouth.  

10             EXECUTIVE DIRECTOR JOHNSON:  We'll call 

11   a dispatcher.  

12             MR. KNAPP:  They intimidate me, so they 

13   don't have a good effect on me.  

14             I'm Sergeant Drew Knapp.  I'm with the 

15   Montana Highway Patrol.  I am a badge and gun guy.  

16   In seven days I come up on twenty years working in 

17   law enforcement on the uniform side, and the 

18   reason I tell you that is I come at this from two 

19   different angles.  

20             The last four years, we decided to put a 

21   uniform up in our com center, just a little bit of 

22   a change.  The first year was rough, just trying 

23   to educate myself on com center stuff, because it 

24   is a completely different animal than the badge 

25   and gun side, and don't kid yourself that it is 
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 1   not.  So I hope that's valuable.  It has been 

 2   valuable for us, and I think we've done a pretty 

 3   good job there.  

 4             The other thing I would say is one of 

 5   the first things that I learned, and it didn't 

 6   take very long, is that the training provided in 

 7   the state of Montana, whether it is by 

 8   communication centers across the state, MLEA, 

 9   whoever, is completely inefficient, and not 

10   readily available for dispatch centers, because of 

11   budget, because of size, because of travelling.  

12   It's just hard.  Usually they're the less of the 

13   group of the law enforcement community.  

14             So in the time, we brought APCO classes 

15   to the state through the Highway Patrol.  We've 

16   had people come from Phoenix, from Idaho, all the 

17   way across the state.  So I think I can offer some 

18   type of perspective on what dispatch centers 

19   across the state, and even across the country, are 

20   lacking, and that was one of our focuses here.  

21             When we put this committee together -- 

22   and just so you know who is in the committee, I 

23   run a secondary PSAP, which means we don't do any 

24   911 service.  We're considered a secondary PSAP 

25   center.  We had a member there from Helena 911, 
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 1   one of the bigger 911 centers in the state, city, 

 2   and county.  Kim has come from a rural community.  

 3   We had a member from MSU Communications Center, 

 4   which has a whole host of different challenges and 

 5   issues than everything else would have.  

 6             So this was a well rounded group, and 

 7   our fundamental goal was to make sure we update 

 8   the training at the Academy, to make sure it is 

 9   fresh, relevant, and makes sense to what the com 

10   centers are doing nowadays, versus when the last 

11   update was, was back in the 1990s, so it has been 

12   20, 25 years since anybody has looked at this 

13   program and dug into it, and made corrections or 

14   adjustments.  

15             So I feel we did a really good job, so I 

16   appreciate Perry's comments on that.  We did put a 

17   lot of work into it.  We knew going in, just like 

18   any other training that anybody offers, whether 

19   you're MHP, MLEA, or whoever, you're not going to 

20   make everybody happy.  It's completely impossible.  

21             So one of my approaches, at least from 

22   my perspective, is the have and the have nots.  

23   I've got an exceptional budget.  I run the biggest 

24   communications center in the state.  I have the 

25   most employees, we handle the most calls for 
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 1   service.  I'm one of the haves, and there's five, 

 2   six, or seven of us across the state that I would 

 3   consider haves:  Missoula, Gallatin County, places 

 4   like that, Helena.  

 5             But what about the have nots?  What 

 6   about the people that can't afford to send a 

 7   dispatcher to training because they have one 

 8   dispatcher per shift, so they employ four or five 

 9   people -- right - where they don't have the 

10   budget, or the first thing in the budget gets cut 

11   is training for dispatchers.  So we approach it 

12   from that angle knowing -- just like we do on the 

13   law enforcement side -- that Fish, Wildlife and 

14   Parks goes to the Basic Academy, right, and 

15   they're probably not going to go domestic.  They 

16   still do the domestic training.  They're not going 

17   to do car crashes, but they still do crash 

18   training at the basic academy.   

19             So that's my perspective, and that's how 

20   I think we approached it.  

21             Just a couple things I just want to run 

22   through so I don't forget.  MLEA -- which this is 

23   a compliment -- they did not give us any 

24   parameters.  They didn't say, "You have to do 

25   this."  They didn't say, "This is what we want you 
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 1   to look at," and they didn't say, "It has to be 

 2   two weeks, it has to be seven days."  And so not 

 3   that they didn't have approval on it, but as a 

 4   compliment to them, they gave us the free rein to 

 5   talk about ideas, to look and pick apart what 

 6   they've been offering for the last 20, 25 years, 

 7   and try to fix things and make it better for the 

 8   students who are attending the training.  And so 

 9   that's a huge compliment.  

10             So when we talk about MLEA is trying to 

11   do whatever, or the State is trying to do 

12   whatever, I take exception to that, that the 

13   committee -- (inaudible) -- and yes, plans, and at 

14   least facilitated that, and they have to approve 

15   it, but it was the committee members that made all 

16   of these decisions.  So I just want to make sure 

17   we're clear on that.  

18             The second thing with regard to EMD, we 

19   don't have EMD.  We don't do any 911.  We don't do 

20   any medical training -- (inaudible) -- 

21   communication centers.  We don't deal with that 

22   aspect routinely.  Every now and then we'll get a 

23   call, but if we have 192,000 CFS's, there may be 

24   two or three a year.  Right?  

25             So my first reaction was like, "What the 
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 1   heck do I need this for?," and then my next 

 2   reaction was, "I don't want MLEA telling me as a 

 3   com center manager what I have to use in my com 

 4   center."  So once I got that out of my system -- 

 5   and for those who know me, I can throw some high 

 6   heaters.  I'm very open with my feelings, right, 

 7   as Mike knows.  And so we had those frank 

 8   discussions.  

 9             It took me ten, twelve minutes to 

10   realize I was on the wrong side of this issue, and 

11   now I'm extremely passionate about it because 

12   anything that I can give extra to my people, one 

13   little tool in that tool box makes us better as an 

14   agency, makes my people better, and gives us the 

15   ability to serve the public in a better fashion.  

16   So that's from someone who doesn't even use the 

17   stuff, and I think it's a great opportunity for my 

18   people to get some extra assistance with that.  

19             The other thing I would just add is 

20   everybody in this room has probably gone to 

21   training and come back to the outfit, and you 

22   couldn't use it.  Right?  Desert Snow, you go to 

23   Desert Snow, and they teach you how to do consent 

24   to search and stuff like that, some of that 

25   difference on how I do it on the Highway Patrol.  
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 1   We've all gone to that, and so I think that's 

 2   another kind of a red herring.  We all go to 

 3   conferences and training, and then we have to come 

 4   back, and make that stick within our policies of 

 5   our agency.  We all do that.  So I just reject 

 6   that issue.  

 7             So in closing, I'm open to any 

 8   questions, or comments, or anything I can help you 

 9   guys with, but just please remember that we put a 

10   lot of work into this, and not that we have all 

11   the right answers.  We're going to have to keep on 

12   evaluating those things.  We've already got a plan 

13   in place to do that, because we don't want to get 

14   where we're at now, where no one has looked at 

15   this thing for twenty years.  So we're open to 

16   that as a committee, and that's our goal.  

17             But part of that is getting feedback 

18   from the students and hearing what they have to 

19   say.  So let's get them through the program, see 

20   what they think, and if we have to revisit this 

21   down the road, we can certainly do that, but I 

22   think what we're going to find is it is going to 

23   be really open, and especially for these rural 

24   small mom and pop outfits that just do not have 
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25   the access to this type of training.  So thank you 

  

                                               111
 1   very much.  

 2             CHAIRMAN HARBAUGH:  Questions for Drew, 

 3   comments?  

 4             MR. CALDWELL:  No questions or comments.  

 5   This is Ian Caldwell.  I was also on the 

 6   committee.  And the one thing I want to kind of 

 7   add in here, I think Drew expressed very well, and 

 8   Kim's passionate discussion was great and right on 

 9   the point.  

10             I'm with CJIN.  I'm not an agency with a 

11   dispatch center.  I didn't have EMD.  I was from 

12   patrol without EMD.  And we had two or three 

13   meetings just on discussing EMD because we had it 

14   prior to.  We had them come in and discuss it from 

15   the State side, talking about the King County.  

16   We've reviewed and looked at everything from the 

17   King County side.  I think we had another 

18   discussion after that in different meeting.  

19             And the one thing I'll say is I defer to 

20   the experts.  I remember phone medical calls from 

21   dispatch, but that wasn't our priority.  But I 

22   also looked at it kind of from Drew's point, and I 

23   believe that both myself and Brian Boehm from MSU 

24   a couple times during the meeting --   
115



file:///dojhlnmlea001/Share/Post/Council%20Meetings/2017/2-1-17/12-7-16%20Meeting%20Minutes.TXT[1/24/2017 8:34:12 AM]

25             And we kind of looked at Drew a couple 

  

                                               112
 1   times because I knew he didn't have EMD, and it is 

 2   like, "What is this going to be for your people?  

 3   What's this going to be like?  What do you 

 4   think?," because it is extra money, it is them 

 5   coming in.  They've got to come in off their 

 6   shifts.  We have to worry about all of those 

 7   situations to get to this training and have the 

 8   section training.  And she said the same thing, 

 9   "It is just another tool in the tool box."  

10             And again, I agree with that, too.  

11   Training, it's always good to have the training.  

12   So that's kind of where I'm at, too, for it.  I 

13   don't know if there was a concern of buy-in from 

14   the agencies prior to this, but I know Brian and I 

15   were brought in a lot later on any of that.  But 

16   that being said, I think it is a valuable tool.  I 

17   think Kim's expressed that, and the differences in 

18   those.  

19             And I believe the State did do -- didn't 

20   the State do some sort of vetting process on King 

21   County's?  I know there was something that the 

22   State side had to do, because that's what State -- 

23   everyone that's in here that's with the State with 
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24   State procurement, I know they had to have done 

25   something.  And Mike might know, or Glen might be 

  

                                               113
 1   further on that, too.  But I don't think they just 

 2   randomly selected King County's model, I don't 

 3   think.  

 4             MS. BURDICK:  King County has offered 

 5   their program, their EMD program to any state that 

 6   wants to adopt it, and they do it at a minimal 

 7   cost because they see the value in having 

 8   Emergency Medical Dispatch in a dispatch center.  

 9             So on the flip side of that, Gallatin 

10   County has Priority Dispatch.  I asked Kerri this 

11   question.  I said, "Would somebody from Priority 

12   Dispatch be interested in coming in and offering 

13   that other perspective?"  They're very, very 

14   proprietary, and they don't do that.  

15             MR. CALDWELL:  And this is Ian.  To 

16   finish one more thing, that the other thing -- 

17   I'll kind of continue on -- this is great with the 

18   tools and the tool box is the same thing we view 

19   from CJIN.  Record entry is a very personal entry 

20   for every single individual that does one.  What 

21   we teach ours varies to the point of what's the 

22   FBI's policy, what's our policy.  But every time I 

23   teach my class, I kind of start by going, "This is 
117



file:///dojhlnmlea001/Share/Post/Council%20Meetings/2017/2-1-17/12-7-16%20Meeting%20Minutes.TXT[1/24/2017 8:34:12 AM]

24   the basics, guys.  This is the information I'll 

25   provide you, and those are the tools and the 
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 1   resources to get you out there, and get you going, 

 2   but go back to your agency.  Follow up with them." 

 3             And every agency is a little bit 

 4   different.  Kim can attest to that.  Guaranteed 

 5   that your entries, you've got very specific things 

 6   you teach your people when they go back.  Same 

 7   thing with the Highway Patrol.  So everyone is a 

 8   little different, but they have the tools in the 

 9   tool box to go forward and continue on.  So I 

10   think it is not I guess a good thing to have in 

11   there.  I hope it wouldn't hold up anything.  I 

12   can see where the concerns are, too, but I think 

13   that we've talked about it, and I kind of wish 

14   more of the committee was here to express some of 

15   that we're all different, on different schedules.   

16             MR. McCARTHY:  This is Mike McCarthy, 

17   and this is coming from the Acting Administrator 

18   now hat.  

19             This committee put in a lot of time, a 

20   lot of effort, and a lot of energy, and we 

21   accepted their recommendation from the Academy 

22   side.  We submitted it from the Academy, but it 
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23   was off their recommendation, and we stand by 

24   their recommendation.  They put a lot of time into 

25   this.  

  

                                               115
 1             Several people up on the committee have 

 2   worked for Academy.  You know what it's like.  We 

 3   teach a basic course.  In every basic course -- 

 4   and I don't care what -- if it is COB, it could be 

 5   the basic coroner.  It doesn't matter.  LE.  There 

 6   are going to be topics that are taught that that 

 7   officer, that public safety communicator, is going 

 8   to go back to their entity, and that entity is now 

 9   going to have to train them to their policies and 

10   procedures.  We can't get away from that.  It will 

11   never happen.  

12             So we have to come up with a basic 

13   standard for us, and when I say standard, it's not 

14   a standard for the State, it is just a basic 

15   system that that individual can go back with -- 

16   like Drew said -- that tool in the tool box, and 

17   when you as the administrator start talking about 

18   your protocols, they have a base understanding of 

19   what you're talking about.  It is not new 

20   language, it is not new information, they have a 

21   base to it.  They get back to you, you refine 

22   them, you build them the way you want them to work 
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23   for you.  

24             So from the Academy side, we truly 

25   appreciate the work you guys put in.  It was a lot 
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 1   of work.  And we felt it was a good product also, 

 2   and stand by what you guys did and the work you 

 3   did.  

 4             MR. STRANDELL:  Are we prepared for 

 5   action?  I would make a motion that we approve the 

 6   PSC Basic as presented.  

 7             MR. SLAUGHTER:  Jesse.  Second.  

 8             CHAIRMAN HARBAUGH:  I have a motion and 

 9   a second.  Discussion.  

10             MR. DiFONZO:  Tony.  This is Sidney.  

11             CHAIRMAN HARBAUGH:  Go ahead.  

12             MR. DiFONZO:  Being one of the mom and 

13   pop operations, we're just wondering why it is 

14   necessary to attach this to the basic dispatch 

15   course, why it can't be a set as a course of its 

16   own so that if the department administrators want 

17   to use the program, they can send somebody to that 

18   training.  

19             I certainly can tell you that if you 

20   train someone there in certain techniques, that 

21   like it or not, they're going to come back and 
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22   apply those techniques while they're working, and 

23   they may or may not do it intentionally, but it 

24   will happen.  I see no need for us to stick our 

25   foot in there, and give lawyers another shot at 

  

                                               117
 1   us, so I'm wondering why this has to be attached 

 2   to the basic dispatch course.  

 3             I know the air over there is a little 

 4   more rarified than it is here, but I'd sure like 

 5   to have an answer if I could get one.  

 6             MR. OLSON:  Chief, Kevin Olson.  Happy 

 7   holidays.  

 8             MR. DiFONZO:  How are you, Kevin?  

 9             MR. OLSON:  Good.  Yourself?  

10             MR. DiFONZO:  I'm still vertical.  

11             MR. OLSON:  Yes, you are.  The one thing 

12   that comes to my mind, Chief, is this is a topic 

13   that in my mind is essential to public service in 

14   the 21st Century.  And for agencies that currently 

15   don't have these programs, it would be my hope 

16   that maybe this would be the catalyst to start the 

17   discussion, and roll that service into your 

18   dispatch.  

19             And I think Mr. Knapp touched on it very 

20   eloquently.  There is the agencies that are haves 

21   and the ones that are have-nots, and the have-nots 
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22   are limited on resources, limited on moneys.  

23             And people who have been around me for 

24   awhile get tired of hearing my antiquated story, 

25   but every time I think of a topic like this, I 
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 1   think about my wife and my two children, and the 

 2   fact that none of our jurisdictions are islands.  

 3   And I'd like to believe that if one of my loved 

 4   ones was passing through your fine city, and 

 5   encountered a medical emergency, that maybe 

 6   someday in the future they could get some first 

 7   aid assistance over the phone.  

 8             Will it happen tomorrow?  No.  But maybe 

 9   this is the catalyst to start those discussions, 

10   and get it rolled into our agencies.  

11             MR. DiFONZO:  I guess what I'm going to 

12   respond to that with, Kevin, is it doesn't answer 

13   the question that I asked about why it could not 

14   be set up as separate course.  And I go back to 

15   the idea that we had officers that were responding 

16   to emergencies, and somewhere along the line the 

17   Academy decided to take that training out of the 

18   basic course.  

19             I kind of find that that's a little bit 

20   strange, and maybe you can tell me how we get 
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21   around that, because the first responder is 

22   probably going to be my officer, and I would sure 

23   like for him to get some basic training in 

24   emergency medical techniques.  

25             MR. OLSON:  So this is Kevin once again, 

  

                                               119
 1   Chief.  What the Academy took out was the first 

 2   responder curriculum, has now been rolled into a 

 3   low level paramedic type position.  And the reason 

 4   we took that out is it was a 40 hour block of 

 5   instruction with very rigid recertification 

 6   requirements, and what we've found when we queried 

 7   our students is 80 to 85 percent of them already 

 8   had basic first aid when they arrived at the 

 9   Academy.  

10             So if you remember -- and I don't know 

11   if it's still the case -- but there was a form 

12   that had to be signed by the Chief or the Sheriff 

13   as part of the application packet attesting that 

14   the officer has or will receive basic first aid 

15   prior to completion of the Academy.  

16             MR. DiFONZO:  Okay.  

17             MR. OLSON:  And that included CPR also.  

18   So once again, you have a very valid point.  I'm 

19   not going to argue that, Chief.  The fact is when 

20   you do it as a separate distinct course, I can 
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21   guarantee you that 80 percent of those people in 

22   that room are not going to be from the have not 

23   agencies, and therefore they're never going to 

24   have that impetus or that catalyst to try to get 

25   these services into their local communities.  

  

                                               120
 1             MR. DiFONZO:  I guess just for the 

 2   matter of making a point, I still think the 

 3   agencies should have a say in whether this program 

 4   is going to be instituted, and whether or not we 

 5   want our people that are sitting here taking those 

 6   calls using the training that you've given them 

 7   when it is not part of department policy.  And 

 8   believe me, it is going to happen.  

 9             MR. OSTER:  This is Ryan.  I just had a 

10   quick question, because the issue has gone from 40 

11   hours to 80 hours, right, for this course.  Only 

12   part of that 24 hours is this EMD discussion, 

13   which seems to be consuming everything.  

14             But was there -- I guess I have two 

15   questions:  One, was there representation on the 

16   committee from the small agencies, and was their 

17   concerns brought up about going from 40 hours to 

18   80 hours?  Nobody seems to be opposed to going to 

19   80 hours.  The hang up just seems to be the EMD 
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20   training?  

21             MR. THOMAS:  Do you want to answer that?  

22             MS. BURDICK:  No.  Go ahead.  

23             MR. THOMAS:  This is Jim Thomas, and I'm 

24   not going to try to answer your question.  I think 

25   Kim represents small agencies as good as anyone 

  

                                               121
 1   can.  I came from, like Drew, I was a badge and 

 2   gun guy that went into the Helena 911 center, 

 3   survived it for four years, I'm proud to say, and 

 4   then went to the Academy.  

 5             I'm going to take exception to something 

 6   Drew said about no changes in the dispatch course 

 7   since the 1990s.  And when I arrived in 2005, I 

 8   believe, there was a lot of technical button 

 9   pushing, what I call button pushing training, that 

10   was going on in the dispatch basic then, and we 

11   kind of -- the committee, made up of Kevin and 

12   myself, decided we wanted to kind of drift away 

13   from that, and go toward things that we felt would 

14   help dispatchers survive living in a dispatch 

15   center.  And we added in the stress management, 

16   suicide intervention, a lot of things to help.  

17             I think I was concerned about this EMD 

18   to start with, because to me, I thought of it as 

19   the same issue we had back then, was training 
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20   dispatchers in a CAD system, computer aided 

21   dispatch, because there is so many different 

22   vendors that provide computer aided dispatch, and 

23   somebody uses something different, and there's a  

24   lot of smaller agencies that don't use it at all, 

25   and never will.  
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 1             But the difference here is that I think 

 2   any agency, even the very, very small agencies, 

 3   can use this EMD training if they want to, if they 

 4   decide to.  And it will help the community.  I 

 5   think it will help the dispatchers because their 

 6   mental well being was where we were coming from in 

 7   2005.  I think it will help in that regard.  

 8             And this is a basic issue.  Yes, it has 

 9   been taught on the side by APCO, and Priority, and 

10   everybody else; but this is something that the 

11   community expects that when they dial 911, and 

12   they say, "My child isn't breathing," that that 

13   person on the other end of that line is going to 

14   have the answers they need to save that child.  

15   That's what they expect.  They see it on 

16   television every night.  So to me, yes, this is 

17   basic.  This should definitely be in basic.  

18             Having said that, I have a question.  I 
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19   see in the syllabus you still have two hours, I 

20   think it's two hours of EMS training, and I'm 

21   wondering if -- and again, going toward the list 

22   protect the dispatcher's well being and mental 

23   well being.  If that is going to be displaced by 

24   the EMD training, and if it is, can we add some 

25   more mental health help for training in that two 

  

                                               123
 1   hour slot?  

 2             MS. BURDICK:  This is Kimberly again.  I 

 3   think that as you mentioned, we're still going to 

 4   be evaluating the course, so those are good 

 5   comments.  But I think it's also worth noting that 

 6   we haven't had the course yet.  We haven't had any 

 7   students even going through the new course yet.  

 8   So in a lot of ways, we're talking about things 

 9   that haven't even --- we're anticipating, we're 

10   jumping the gun on what we're proposing here.  

11             It is going to be very interesting if 

12   this is approved to see how students are reacting 

13   to the EMD portion of this.  I'm going to be very 

14   curious about that.  On the other issue about 

15   representation on the committee from smaller 

16   agencies, we are a two position -- (inaudible) -- 

17   many, many times we only have one person working, 

18   and we still use EMD, and we use it effectively.  
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19             CHAIRMAN HARBAUGH:  Jesse.  

20             MR. SLAUGHTER:  This is Jesse.  Chief, 

21   you said something, and I want to make sure you're 

22   heard, because I feel like we in a way talked 

23   around you just a little, and then I have a 

24   comment about it, but I want to make sure I 

25   understand this.  

  

                                               124
 1             One of your concerns is that this EMD in 

 2   some way violates policy for your particular 

 3   agency, and you're concerned that they're going to 

 4   receive this training, which is 24 hours, so it is 

 5   a considerable amount of time of training, 

 6   basically getting a training scar against your 

 7   policy, correct?  And they're going to come back 

 8   to your agency, and you're worried that they're 

 9   going to employ something that violates a policy; 

10   is that correct?  

11             MR. DiFONZO:  Well, I've been in this 

12   business long enough to know that human nature 

13   says that when somebody is told they're certified 

14   to do something, they believe they're certified.  

15   And they may inadvertently do something that would 

16   be contrary to policy.  

17             I guess what I'm saying to you is if the 
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18   agency chooses to use this program, why not give 

19   the agency the option of sending someone to the 

20   training instead of making it part of the basic 

21   course.  

22             MR. SLAUGHTER:  I think our 

23   understanding is the same way, I just worded it 

24   wrong.  This is Jesse again.  Sorry.  An example 

25   of that that we have in the Great Falls Police 
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 1   Department -- I'm just going to paint it to you in 

 2   a little bit of a different way.  The Academy 

 3   teaches a 40 hour firearms course -- correct -- 40 

 4   hours of firearms.  They actually teach their 

 5   firearms program in violation of our policy at the 

 6   Great Falls Police Department.  Their firearms 

 7   program is taught in violation.  

 8             I could give a couple examples.  The 

 9   first one right off the top of my head, is that 

10   they teach their officers to drop the flashlight 

11   on the ground so you conduct a reload, and that's 

12   a total violation of Great Falls PD policy.  We 

13   have the same concern, is that we don't like this 

14   part.  We're not going to not send them through 

15   that portion of the firearms to get 40 hours or 

16   fight that issue.  We just talk to them about it, 

17   and then it is our responsibility to train them to 
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18   our policy when they return.  

19             And I think this is kind of the same 

20   thing, and that this committee and the Academy has 

21   an obligation to cover all of Montana and cover 

22   all these needs, and I don't think there is any 

23   way that -- I think we have a lot more agencies 

24   that would be upset with us if we removed it from 

25   the curriculum.  

  

                                               126
 1             MS. O'CONNELL:  This is Kerri on the 

 2   phone.  May I speak?  

 3             CHAIRMAN HARBAUGH:  Yes.  Go ahead.  

 4             MS. O'CONNELL:  I guess to your last 

 5   comment about that we would have more agencies 

 6   upset if we removed it, I don't think you know 

 7   that.  I kind of agree with whoever said the 

 8   agency should be weighing in, and I also heard 

 9   earlier in your meeting that SWAT is looking at 

10   standards for training.  Well, all the SWAT 

11   people, all the SWAT teams weighed in on that.  

12             I don't think the answer has been 

13   provided about how many of the smaller PSAPS were 

14   contacted, because Lynda Holt was on the phone 

15   earlier, and she's not comfortable with it, and 

16   she doesn't provide EMD.  
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17             So my impetus is to at least give us the 

18   opportunity for more input.  I don't think it is 

19   exactly what you're talking about with your 

20   firearms training, because your scope of practice 

21   is to use a firearm, whereas there are agencies 

22   whose scope of practice is not to do EMD.  So it 

23   is not just a violation of the policy.  It's 

24   different.  

25             Once again, whoever said, "Yes, this is 
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 1   just about the 24 hours," I am absolutely 100 

 2   percent in agreement.  It is just about the 24 

 3   hours.  It is not an argument about that EMD 

 4   should be provided by all PSAPs.  It should be.  

 5   It should be a standard.  It should be a law.  It 

 6   should be all of those things.  The only thing 

 7   that I have an issue with is the process that we 

 8   went through to do those.  

 9             I think that if we think that MLEA in 

10   putting it in the basic course is the only way to 

11   provide EMD to the have nots, I think we're 

12   missing something, because we haven't examined the 

13   issue enough to think that that is the only 

14   solution.  I disagree with that.  I think there is 

15   other ways to get those people on board.  

16             And I think that DPHHS with Sharon 
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17   Graham has done a great job of getting some of 

18   these agencies to get EMD on board.  I know of 

19   small agencies, I've sent them to her and said, 

20   "Hey, you can't afford much, you go, and you need 

21   to do EMD," and they did that.  So these things 

22   are happening.  

23             I have asked the same question as the 

24   gentleman in Sidney, which is why can't it be 

25   optional?  We have optional CJIN training.  That's 
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 1   outside of the basic.  All we have to do is put it 

 2   towards the end.  You could rearrange the schedule 

 3   on the current curriculum and make that happen, 

 4   and at least have a step in the right direction.  

 5             My biggest issue as an Administrator is 

 6   that you're going to make me pay twice.  So here I 

 7   am, I need to -- and Missoula County also said -- 

 8   they want their people EMD trained before they 

 9   ever take a 9II call.  We do our EMD training very 

10   early on, and MLEA isn't going to help with that 

11   part of it.  

12             So it is a different issue I think than 

13   what some people are thinking it is.  This is not 

14   about EMD is a good thing.  EMD in my mind, it is 

15   essential.  It is the way we are doing it.  It is 
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16   the process that we went through, and that we're 

17   going to force us to pay twice, not just for the 

18   training itself to certify our people, because our 

19   people are going to come certified.  

20             When you talk about the first responder 

21   training, and 80 to 85 percent of the law 

22   enforcement was coming already first responder 

23   certified, you're going to find the same thing 

24   coming to this basic class.  So the arguments that 

25   are going on are also proving why we need to take 
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 1   a better look at it, and so that's where I'm at.  

 2             MR. OLSON:  Mr. Chairman, this is Kevin.  

 3   I call for the question.  

 4             CHAIRMAN HARBAUGH:  The question has 

 5   been called for, and we have a motion and second.  

 6   We'll move to a vote.  All those in favor, please 

 7   signify by saying aye.  

 8             (Response)  

 9             CHAIRMAN HARBAUGH:  No the same sign.  

10             (No response)

11             CHAIRMAN HARBAUGH:  Motion carries.  

12   Thank you.  

13             MR. DiFONZO:  Tony?  

14             CHAIRMAN HARBAUGH:  Yes, Frank.  

15             MR. DiFONZO:  One more thing.  I guess 
133



file:///dojhlnmlea001/Share/Post/Council%20Meetings/2017/2-1-17/12-7-16%20Meeting%20Minutes.TXT[1/24/2017 8:34:12 AM]

16   I'm going to say this, because I wasn't under the 

17   impression that whatever we said would make that 

18   much difference.  But I will tell you that you're 

19   putting this agency and probably most of the 

20   agencies in eastern Montana in a bind because 

21   they're small operations.  And I go along with the 

22   lady that just talked.  If you could at least move 

23   that portion of the training toward where it was 

24   optional, that would be even a better step than 

25   changing the whole curriculum.  
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 1             So you got my input.  Hopefully you guys 

 2   will take a look at it.  Thank you for letting me 

 3   speak, too.  

 4             CHAIRMAN HARBAUGH:  Thanks, Chief.  I 

 5   think as stated, this is a living breathing piece 

 6   of work, and it is going to take a little time to 

 7   evaluate it.  

 8             MR. DIFONZO:  I like mom and pop better 

 9   than have nots.  

10             CHAIRMAN HARBAUGH:  So noted.  Thanks, 

11   Chief.  

12             The next item is Scripps records 

13   requests, and that is on page 37 of the agenda.  

14             EXECUTIVE DIRECTOR JOHNSON:  This is 
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15   Perry.  I just need to reach out to Mary Ann.  We 

16   have made arrangements for a meal to be here for 

17   everyone that is in attendance, not just the 

18   Council.  So is that available now?  It is?  

19             MS. KEUNE:  It's been delivered, so 

20   whenever anybody wanted --   

21             EXECUTIVE DIRECTOR JOHNSON:  So it is 

22   your pleasure.  There are sandwiches out there, 

23   and chips and soft drinks, and if you wanted to 

24   take 20 minutes now and come back, or if you 

25   wanted to work on this for an hour and eat at 
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 1   1:00, it is entirely up to you.  

 2             CHAIRMAN HARBAUGH:  Would the gallery 

 3   like to start by taking lunch, and maybe the 

 4   Council could at least get into this before we do 

 5   that?  What's your pleasure?  Comfortable with 

 6   that?  

 7             EXECUTIVE DIRECTOR JOHNSON:  So you're 

 8   going to give the gallery first pick?  

 9             CHAIRMAN HARBAUGH:  Yes, I am.  

10             EXECUTIVE DIRECTOR JOHNSON:  You are a 

11   kind man.  

12             MR. OLSON:  I'll have a bown of party 

13   mix and a water.  

14             EXECUTIVE DIRECTOR JOHNSON:  So then in 
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15   regards to the Scripps records request, that email 

16   from Mr. Jones is found on Page 37.  And this is 

17   Perry again.  I just want to reach out and find 

18   out.  Ross Jones, are you still on the telephone?  

19             MR. JONES:  I am still on the telephone, 

20   and I do not want to be the only thing between a 

21   room full of hungry people and lunch.  

22             EXECUTIVE DIRECTOR JOHNSON:  You are out 

23   of luck.  We're going to just move ahead, and then 

24   we're going to kind of catch a sandwich as we do 

25   that, Ross.  

  

                                               132
 1             So everybody has probably had an 

 2   opportunity to review that request.  I think at 

 3   this point, Tony, if it is okay with you, I did 

 4   receive actually a couple of different comments on 

 5   this over the last several weeks, but one of them 

 6   came from Sheriff Trent Harbaugh.  I think 

 7   everybody has a copy of that.  He asked me to 

 8   enter this into the record, so I'll do this real 

 9   quickly.  

10             This is a document dated November 28th, 

11   2016.  It's an email that was sent to me by 

12   Sheriff Harbaugh from Fallon County Sheriff's 

13   Office in Baker, and it reads, "Perry.  I'm going 
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14   to try to attempt to make it to the December 7th 

15   POST meeting in Helena, but in case I can't make 

16   it, I would like to express my thoughts and 

17   insight on the interpretation of the request by 

18   Mr. Ross Jones.  

19             "Looking through FOIA, there are a few 

20   points that I think would be good to look at.  

21   First under the, 'How do I make a FOIA request?,'  

22   it states that before making a request, they first 

23   need to make sure that the information that they 

24   are requesting is available.  I think a good start 

25   would be checking to see if Mr. Jones checked all 

  

                                               133
 1   of the Sheriff's Offices, Police Departments, and 

 2   all of who you hold certificates for websites to 

 3   see if any of the requested information is 

 4   available to him through that.  

 5             "Second, in the section of FOIA that 

 6   states, 'What about requirements for obtaining 

 7   records on someone else?,' it specifically states, 

 8   'A request for records relating to another person 

 9   and disclosure of the records could invade that 

10   person's privacy, they ordinarily will not be 

11   disclosed to you,' which leads right into the nine 

12   exemptions that FOIA provides.  

13             "Exemption No. 2, 'Information related 
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14   solely to the internal personnel rules and 

15   practices of an agency.'  Exemption No. 6, 

16   'Information that if disclosed would invade 

17   another individual's personal privacy.'  Exemption 

18   No. 7 Sub(c), 'Could reasonably be expected to 

19   constitute an unwarranted invasion of personal 

20   privacy.'  Exemption No. 7 Sub(f), 'Could 

21   reasonably be expected to endanger the life or 

22   physical safety of any individual.'  

23             "I think the close examination the 

24   exemptions No. 2, 6, 7(c), 7(f) should at the 

25   minimum be grounds for in whole or in part denial 
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 1   to Mr. Jones upon an appeals process.  I feel that 

 2   it is important to keep the safety and security of 

 3   officers and their families in prospect while 

 4   considering these requests.  

 5             "I appreciate the time and consideration 

 6   of the POST Council on this matter.  Signed 

 7   Sheriff Trenton Harbaugh, Fallon County Sheriff's 

 8   Office, Baker, Montana."  

 9             This is still Perry.  As long as I have 

10   the floor, Mr. Chairman, I think maybe this might 

11   be a good opportunity to ask Chris Tweeten for his 

12   insights into this issue, to share them with the 
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13   Council.  

14             MR. TWEETEN:  Well, this is Chris.  In 

15   your packets there are materials that have been 

16   put together through consultation between me, and 

17   Katrina, and Perry, and Sarah, dealing with 

18   Montana right to know questions as well as 

19   information related to this specific request.  And 

20   I have to say that I think there is some confusion 

21   here, because this request was styled as a request 

22   under FOIA.  FOIA is a federal statute, and it 

23   imposes no duties whatsoever on state governments.  

24   It regulates requests for information from federal 

25   agencies and officers.  
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 1             So by citing to the Freedom of 

 2   Information Act, the request I think inserts some 

 3   confusion into the question, which I think was 

 4   apparent in Undersheriff Harbaugh's communication 

 5   to the Council, because he's I believe reading it 

 6   in reference to the exemptions under the federal 

 7   Freedom of Information Act -- which it's 

 8   abbreviated F-O-Y-A, it's pronounced FOIA usually 

 9   -- which is a statute that as I said has no 

10   application in Montana whatsoever.  We do have a 

11   lot of State law, a good body of State law, 

12   dealing with records requests, and the obligation 
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13   to provide records and documents to members of the 

14   public upon request, but they don't key into the 

15   federal FOIA act at all.  

16             So one of the comments that we got -- 

17   "we" being the POST Council -- from somebody out 

18   in the law enforcement community.  I can't 

19   remember exactly who it was -- suggested that we 

20   ought to just reject this because it refers to the 

21   Freedom of Information Act, and that's a federal 

22   statute that doesn't have anything to do with us, 

23   which is technically correct, but I think my 

24   reaction was that it sort of puts form over 

25   substance, and it's a mistake that's easily 
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 1   corrected to change the citation in the first line 

 2   of this request to the Montana Right to Know Laws 

 3   as opposed to the federal Freedom of Information 

 4   Act, and then just send it back in, and we're 

 5   right back at square one where we are now, and is 

 6   it really worthwhile to make Mr. Jones jump 

 7   through that hoop before we have to confront of 

 8   substance of his request.  

 9             So I think that is within your rights I 

10   think under Montana law to reject this claim on 

11   that basis, but I will not recommend that you do 
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12   so.  

13             So that brings us to the substance of 

14   the request.  The request asks for identifying 

15   information with respect to all actively licensed 

16   peace officers, including name, date of licensure, 

17   and department.  Of course, this is another 

18   technical problem with the request.  POST doesn't 

19   license anybody, we certify.  POST certifies.  It 

20   does not license.  Police officers are not 

21   licensed in Montana.  

22             So again, if you wanted to be technical 

23   about this, you could say there are no licensed 

24   police officers, and again, it is a mistake in the 

25   request that's easily corrected, and I wouldn't 
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 1   suggest placing particular emphasis on that, 

 2   because you'd have to face the substance of this 

 3   request sooner or later, and it might as well be 

 4   sooner.  

 5             So for all decertified officers, the 

 6   request is name, date of licensure, department, 

 7   reason for decertification, and date of 

 8   decertification; and then for any officers who 

 9   were disciplined by POST but not decertified, 

10   basically the same general information.  

11             Mr. Jones then goes on to say that, 
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12   "Because I'm making this request in the public 

13   interest as a news agency, I request that the fees 

14   be waived."  Under the statutes that were amended 

15   in 2013, you have the discretion to require fees 

16   be paid by the person requesting the information, 

17   and the fees are calculated with reference to the 

18   costs incurred by the agency, including personnel 

19   costs, are expended in complying with the request, 

20   and this is discretionary.  

21             I would suggest that that provision in 

22   the statute dealing with fees is probably not 

23   particularly useful if the practice becomes to 

24   waive fees with respect to every request you get 

25   from anybody to the agency.  So it is up to you to 
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 1   decide how you want to handle the question of 

 2   fees.  And the statute has specific guidance in it 

 3   about how those fees can be calculated.  So that's 

 4   something that is in the decision tree with 

 5   respect to this particular request.  

 6             Mr. Jones asks that if the request is 

 7   denied in whole or in part, he wants us to 

 8   specifically state justification for all denials 

 9   and deletions, which is something we can certainly 

10   do, and he asks that we communicate with him by 
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11   telephone rather than mail if you have questions.  

12             I personally am a fan of the telephone 

13   as opposed to email in most circumstances, but I 

14   think given the possibility that this request may 

15   advance to litigation, having a verbatim record of 

16   the communications back and forth between the 

17   requester and the agency would be a very good 

18   idea.  So rather than the telephone, unless there 

19   is somebody else on the phone with you taking 

20   notes while you're talking, communications might 

21   be better made by email, so that there is a 

22   written record retained of what the substance of 

23   this communication was.  

24             And that's the substance of the request, 

25   and Mr. Jones is on the phone, and he certainly 
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 1   can -- if we misunderstood anything that's in his 

 2   request, he can certainly clarify that for us if 

 3   he wishes to do so.  

 4             MR. JONES:  No, I think you've pretty 

 5   well covered it.  

 6             MR. TWEETEN:  Thank you.  In your packet 

 7   there is a variety of materials dealing with this 

 8   subject.  I would suggest that the one that you 

 9   pay the most attention to is the memorandum that 

10   begins on Page 46, which explains some of the ins 
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11   and outs of this request under State law, and sort 

12   of a cooperative effort between Sarah, and 

13   Katrina, and me.  There are other communications 

14   that we've received that are contained within the 

15   packet as well.  

16             So basically let's go through the sort 

17   of decision tree that you have to deal with with 

18   respect to this request.  

19             I guess you would start with the 

20   question:  Do we honor the request at all?  In 

21   other words, do we deny it in whole, or at least 

22   agree that it should be granted in part.  If you 

23   deny it in full, then of course the response is to 

24   put that in writing and send it back to Mr. Jones, 

25   and then the requester can take whatever steps are 
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 1   available under the laws of the State of Montana, 

 2   to test the reaction that POST takes.  

 3             If you accept it in whole or in part, 

 4   then you have to get down to the next question, 

 5   which is:  Are there items that are within the 

 6   very broad scope of this request that should be 

 7   denied as a class, while agreeing that some of the 

 8   other information that's requested isn't produced?  

 9   And there are a couple of things that you'll find 
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10   in the memo that I think are helpful with respect 

11   to that.  

12             One is that it appears to be pretty 

13   clear under Montana law that -- Let me step back 

14   one step before I get to that.  Under Montana law, 

15   the test for whether material ought to be produced 

16   or not is whether the request involves matters in 

17   which the demands of individual privacy clearly 

18   exceed the merits of public disclosure.  That's 

19   the constitutional standard.  

20             So to deny production of anything, you 

21   would have to find that the demands of individual 

22   privacy clearly exceed the public's right to know 

23   with respect to the document, class of documents, 

24   that in the judgment of the Council present a 

25   situation where the privacy interests of the 
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 1   subjects of the request outweigh the public's 

 2   right to know.  

 3             One group I think that you can exclude 

 4   from that class right now is officers who have 

 5   been decertified.  The law in Montana is pretty 

 6   darn clear right now that public records that 

 7   exist with respect to officers who have been 

 8   disciplined for bad conduct do not involve a 

 9   reasonable expectation of privacy that overcomes a 
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10   public request for that information.  

11             There are cases out of Great Falls, and 

12   Bozeman, and Billings is another one I think, 

13   there are several cases that the Montana Supreme 

14   Court has decided dealing with disciplined police 

15   officers, and the Court has in those cases 

16   recognized that those records, since they involve 

17   wrong doing by the individuals in whom the public 

18   has placed special confidence and trust, those 

19   records are subject to disclosure under the 

20   Montana right to know laws.  

21             So we should, I would recommend, carve 

22   out from this body of documents that we have those 

23   that involve officers who have been decertified 

24   for misconduct, read those carefully to make sure 

25   we're not disclosing any information with respect 
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 1   to the identity of victims or witnesses, redact 

 2   that information if it's in the documents, and 

 3   then produce those documents with all the 

 4   identifying information contained in them, based 

 5   on the Montana Supreme Court's decision.  So that 

 6   takes care of one category of material that's been 

 7   requested.  

 8             So what do we do with respect to those 
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 9   officers who haven't been disciplined and who are 

10   certified by POST?  The question is:  Is there a 

11   ground within the privacy rights of those officers 

12   that would justify rejecting the request for 

13   certification information with respect to those 

14   officers?  And it was the consensus of Sarah and 

15   me as the Legal Counsel for POST that it would 

16   probably be quite difficult to establish to the 

17   satisfaction of the Court the class-wide privacy 

18   exemption for all of the officers that have been 

19   certified by POST.  

20             A lot of the information that's 

21   requested with respect to those officers, 

22   certainly with respect to the ones who are 

23   employed by the State of Montana, would be 

24   available from other sources.  Full rosters for 

25   example I think are available online.  So the 
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 1   Montana Supreme Court has recognized that if 

 2   information is publicly available already, an 

 3   agency cannot assert that there is a privacy 

 4   interest that protects disclosure.  

 5             So to the extent that local police 

 6   rosters, for example, are published by the county 

 7   commission, and State officers who are certified 

 8   by POST, have their identity published in the 
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 9   State phone book for example, that those 

10   individuals in those positions would not be able 

11   to assert a right of privacy with respect to at 

12   least some of the information.  That wouldn't 

13   include the dates of certification for those 

14   officers or the scope of their certification, but 

15   it would certainly include information as to their 

16   identity and their employing agency.  So to the 

17   extent that that information is already publicly 

18   available, POST would not have a ground to decline 

19   to publish that information in response to this 

20   request.  

21             The one class of officers who seem to 

22   have floated to the top as the ones with the most 

23   serious privacy expectations, are those officers 

24   that work under cover.  And I don't believe Mr. 

25   Jones was on the phone at the time that the 
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 1   Council heard public comment on that subject 

 2   earlier in the meeting, because that was right at 

 3   the beginning I think before Mr. Jones joined the 

 4   meeting.  

 5             But to summarize it in a nutshell, the 

 6   idea is that officers whose duty responsibilities 

 7   involve working undercover generally don't have 
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 8   their identities made available to the public.  In 

 9   fact, the confidentiality of their identities is 

10   usually an important part of their job description 

11   because they are working under cover with respect 

12   to Fish and Game, or drugs, or sex trafficking, or 

13   whatever general category of criminal offenses 

14   those officers are involved in investigating.  

15             And there is I think a legitimate 

16   understanding in the law enforcement community 

17   that disclosing identifying information with 

18   respect to undercover officers can and frequently 

19   does place their individual safety at risk.  

20             The law is not entirely clear at this 

21   point on whether personal safety is an element of 

22   the right to privacy, but I find it very hard to 

23   imagine that the Supreme Court of Montana, 

24   presented with that issue, would hold that 

25   agencies were obligated to produce information 
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 1   about law enforcement officers that the 

 2   publication of which might threaten their safety 

 3   under the Right to Know Laws of Montana.  

 4             The new statutes that were drafted and 

 5   passed by the Legislature in 2015 have a specific 

 6   exemption for disclosure for material that could 

 7   reasonably be expected to threaten individual or 
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 8   public safety.  So we have that statutory law to 

 9   rely on if the Council were to choose to decline 

10   the production of that information regarding 

11   undercover officers.  

12             MR. OLSON:  This is Kevin.  On that 

13   topic, would that be an objective or a subjective 

14   determination that the Court, in your opinion, 

15   that you would have just a blanket, "I'm fearful," 

16   the Court is probably not going to be siding with 

17   you unless you have some objective factors to 

18   substantiate that.   

19             MR. TWEETEN:  I think that's right, but 

20   the definition of a reasonable expectation of 

21   privacy is one that is both subjectively and 

22   objectively reasonable.  In other words, it has to 

23   exist as a matter of fact in the mind of the 

24   person -- (inaudible) -- but the Court also has to 

25   find that it is reasonable that the public would 
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 1   accept this particular privacy concept as being 

 2   sufficient to deny production, and so it's both 

 3   objective and subjective.  

 4             So back to the subject.  I think it's 

 5   the consensus of your Council that an objection to 

 6   production could be made with respect to the 
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 7   officers who serve in an undercover capacity.  

 8             I think that exception, if it were 

 9   adopted by Council, should apply to all of the 

10   information that's requested with respect to those 

11   officers, because I think it would be possible in 

12   some cases, especially in smaller communities in 

13   Montana, to look at the roster of employees, 

14   identify the ones who are law enforcement 

15   officers, and then if the name of a particular 

16   officer does not appear in the records production 

17   that we make in response to this request, it would 

18   be easy I think to deduce that that person is an 

19   undercover officer.  

20             So I think rather than just redact the 

21   names of the undercover officers, I would suggest 

22   that if the Council decides to go that way, that 

23   it would redact all of the information.  

24             Any questions about that before I move 

25   on to the other subject, the rest of the subject?  
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 1             If there aren't, the question then is:  

 2   Are there any other classes of officers that might 

 3   have a similar kind of documentable expectation of 

 4   privacy with respect to their safety if this 

 5   information were produced?  The Council obviously 

 6   has much greater expertise on this than I do as a 
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 7   lawyer, and certainly there might be other 

 8   categories that I'm not aware of or haven't 

 9   thought clearly about that it might justify 

10   similar treatment, but I was not able to think of 

11   any off the top, but certainly I would defer to 

12   your greater expertise in law enforcement than I 

13   have.  

14             But if there were none, and then you 

15   have undercover officers on one side, and then you 

16   have all the other officers on the other, it was 

17   the consensus of your attorneys that it would be 

18   very difficult to make a case for a denial of 

19   production with respect to the entire class of law 

20   enforcement officers, based on a public safety or 

21   personal safety criterion.  Officers are in 

22   uniform, their names are on their shirts in most 

23   cases.  They drive around in public.  They 

24   interact with the public constantly, as you know.  

25             And since their identities and 
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 1   connection to their employing agencies is so plain 

 2   on their uniforms, that would be one reason to 

 3   think that keeping their identity secret was -- 

 4   (inaudible) -- might well not be justified.  Their 

 5   identities are produced by local governments in 
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 6   some cases without refusing on the basis of public 

 7   safety.  

 8             There is I think room to speculate 

 9   certainly that law enforcement officers as a group 

10   might be subject to increased safety in the 

11   current times that we live in now compared with 

12   how they were treated 20, 30 years ago, but I 

13   think it would be pretty hard to marshal evidence 

14   particularly in Montana to support the proposition 

15   that all law enforcement officers' identities 

16   ought to be kept confidential.  So in the absence 

17   of some other individual classes of officers that 

18   might be carved out of this request, the question 

19   becomes do the Council want to serve a class wide 

20   objection to discovery for all of the law 

21   enforcement officer who are certified by POST.  

22             And with the qualifications that I've 

23   just given, that's a policy choice for POST 

24   Council members to make.  We're your lawyers.  We 

25   will make recommendations and give our best 
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 1   advice, but our job is to carry out your 

 2   directions if you choose to decide that that kind 

 3   of group wide objection ought to be made, we will 

 4   do our very best to support it before the courts 

 5   if it gets to that point, and try to make the case 
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 6   that that's appropriate.  

 7             So finally then, the final decision to 

 8   make is that whatever POST decides with respect to 

 9   the substance of the request, how POST's decision 

10   is handled with respect to all of the individual 

11   officers who work in agencies across the state of 

12   Montana ought to be handled.  The right of privacy 

13   under Montana law is a personal right, and some 

14   people want to assert their right to privacy and 

15   some people are content to waive it, and POST as a 

16   group has no information on which to understand 

17   whether a given officer on the police force in 

18   Glendive does or does not want to assert their 

19   right of individual privacy, which would have to 

20   be done in the context of any lawsuit that was 

21   filed.  

22             There are a couple of ways to approach 

23   the litigation end of it.  One is the traditional 

24   way that developed as soon as this provision was 

25   adopted in the Constitution in 1972, which was 
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 1   that whenever an agency denied production of 

 2   records, the requester would lawyer up and file a 

 3   lawsuit against the agency.  

 4             That model still exists, but it carries 
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 5   with it the hammer of attorney fees if the 

 6   requester prevails in court.  So agencies 

 7   generally try to avoid being sued under this 

 8   statute, because they would, if they ended up 

 9   losing, or the other side won a judgment, the 

10   agency would likely have to pay that requester's 

11   attorney fees, as well as producing the 

12   information.  

13             So in order to mitigate the harshness of 

14   that, the strategy developed in recent years, 

15   within the last ten years, for an agency presented 

16   with this kind of a request to gather up the 

17   documents, and then file a declaratory judgment 

18   action in District Court in Montana, request that 

19   the Court review the documents, and look at the 

20   various privacy interests that were asserted by 

21   the people about whom these records existed, and 

22   then review the records, and determine which of 

23   them, if any, might be exempted from production.  

24             And POST has done that successfully in 

25   at least one case involving the Lake County 
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 1   litigation, the first round of Lake County 

 2   litigation, where POST received -- and Sarah, 

 3   maybe you'd better thumbnail this for me, since 

 4   you're the one that worked on it, and I'll 
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 5   probably get it wrong if I try to summarize what 

 6   happened in that case.  

 7             MS. CLERGET:  Sure.  Essentially we got 

 8   a request from the Missoula Independent wanting 

 9   the name and entire files of some seven officers 

10   that we had contested cases against.  The Missoula 

11   Independent threatened to sue us if we didn't 

12   release it.  The seven officers said that they 

13   asserted their individual privacy interest if we 

14   did release it, so we went to the First District 

15   Court and said, "Judge, what do we do," in a dec. 

16   action, gave it to the Judge in camera, and the 

17   Judge after much briefing essentially said, 

18   "Release it all with these very, very few 

19   redactions."  

20             So then we won the attorney fees, and 

21   this is against -- Mike Meloy represented the 

22   Missoula Independent.  They did not get attorneys 

23   fees because we had maintained a sort of neutral 

24   position through the whole thing.  We said, "We're 

25   not taking a position one way or the other about 
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 1   whether we should or should not release this 

 2   information.  We're just asking the Court to tell 

 3   us what to do, because we're between a rock and 
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 4   hard place here, with both sides saying they're 

 5   going to sue us."  

 6             So it took a long time.  There was a lot 

 7   of briefing.  In the midst of it, Meloy and the 

 8   Missoula Independent actually counter-sued us and 

 9   we had to deal with that.  So it was a long 

10   process, but ultimately we got a determination in 

11   camera from the Court on what to do, and they did 

12   support attorney fees.  

13             MR. TWEETEN:  Just for reference 

14   purposes, the fee demand by the requesting party's 

15   attorney in that case was in excess of $6,000.  

16   Sarah's fees for defending that on other hand were 

17   around $20,000.  

18             MS. CLERGET:  Over two years, which is 

19   like -- (inaudible) --  

20             MR. TWEETEN:  Over two years, and that 

21   was inventing the wheel with respect to this kind 

22   of litigation and certainly a future foray into 

23   this area of litigation would probably not be as 

24   expensive because of all the ground work that 

25   Sarah developed, along with the rest of the staff, 
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 1   in order to bring the Lake County action in the 

 2   first instance.  So her fees would probably be 

 3   less, or POST Council's fees if it was needed, 
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 4   would probably be less than that, but 

 5   nevertheless, it will cost you money to pay your 

 6   attorneys to bring that kind of action to get the 

 7   Court to sort this request out for us.  

 8             So should you or should you not decide 

 9   to file that sort of a declaratory judgment action 

10   is another question to answer with respect to this 

11   particular request.  So there's a whole series of 

12   questions that I think you have to tick off before 

13   you'll be finished with this question as to how to 

14   respond to this request that we're seeing.  I know 

15   that's a big mouthful.  

16             I guess what I would suggest, Mr. 

17   Chairman, is that we take questions from the 

18   Council, and then hear from Mr. Jones if he'd like 

19   to give us his perspective on this.  

20             CHAIRMAN HARBAUGH:  Ryan.  

21             MR. OSTER:  I don't believe there is any 

22   way that POST knows what a current officer's 

23   assignment is within their agency, or what their 

24   future assignment would be in that agency or 

25   through a mutual aid request.  We can't 
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 1   definitively say this person is an undercover 

 2   agent, this one isn't, this one never will be.  
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 3             EXECUTIVE DIRECTOR JOHNSON:  This is 

 4   Perry.  That's correct.  

 5             MR. TWEETEN:  So what we would have to 

 6   do, if the Council decided that it wanted to 

 7   pursue segregating out those officers who were 

 8   involved undercover is to notify all of the 

 9   employees and ask them, without asking them to 

10   give us their identity, if they have undercover 

11   officers, and if those officers are interested in 

12   asserting their privacy rights with respect to 

13   this request.  

14             And if the answer to those questions is 

15   yes, then what I would suggest is that the local 

16   agencies keep a record with the file on this 

17   information request of any officers for whom 

18   information was not -- (inaudible) -- and keep 

19   that in a confidential file under lock and key, 

20   and tell us, "Yes, we do have officers and we're 

21   not providing any information to POST with respect 

22   to who those officers are."  

23             We would probably have to figure out a 

24   way to -- if there is such a way, and it may not 

25   be possible without finding out the identity of 
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 1   those officers -- to cross check against POST 

 2   records, and segregate those officers' 
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 3   certification files out of the POST record.  So it 

 4   may be that we have to get that information with 

 5   respect to identity, and then POST would keep it 

 6   under lock and key.   

 7             It is a thorny problem, it is a 

 8   difficult problem, given the fact that POST is not 

 9   an employment agency itself.  All POST does is 

10   issue certificates to people, and we don't know 

11   what -- As you say, we don't know what local 

12   agencies are doing once they get their certs.   

13             MR. OSTER:  This is Ryan again.  What 

14   about their future abilities, to work in a 

15   capacity like that, not just their present?  

16             MR. TWEETEN:  It seems to me that once 

17   their information is produced, if a year from now 

18   the Sheriff decides to assign a particular officer 

19   undercover unless that information is made public, 

20   there's no way Mr. Jones or anybody else is going 

21   to know who, once this information we produce is 

22   undercover at a particular time.  So perhaps 

23   that's not exactly the problem.  

24             EXECUTIVE DIRECTOR JOHNSON:  This is 

25   Perry.  Whoever is on the telephone, we need you 
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 1   to mute your telephone if you're not talking to 
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 2   us, please.  

 3             MR. SLAUGHTER:  This is Jesse.  I've 

 4   talked to our Executive Director for MPPA, and 

 5   obviously we have huge safety concerns.  Our 

 6   organization actually has multiple people working, 

 7   already taking steps to make sure that they're not 

 8   posted anywhere to people, and it is hard, it is 

 9   really hard.  And we also have people that are 

10   going to be.  We already have officers that are 

11   selected that will be in the future.  

12             The other thing we have is we have 

13   officers that were involved in a high profile 

14   incident with an organized crime unit or a gang.  

15   Some of those people, I know one in particular has 

16   an order of protection against one of the people 

17   who wants to seek retribution, and has 

18   specifically threatened that officer and his 

19   family.  So that's another thing we need to look 

20   at, because we can't just isolate this down to 

21   undercover.  

22             We have guys where -- and I agree they 

23   were working the street with their name on their 

24   shirt at the time, and they were involved in a use 

25   of force in which something happened, and there is 
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 1   a person seeking those things.  And I know in that 
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 2   specific incident, that officer has even taken 

 3   steps to move away from the declared address to 

 4   make sure that that person didn't even know where 

 5   that officer was.  

 6             So I think it is more complicated than 

 7   just undercover.  I think that's the simple thing 

 8   we can kind of go to.  However, I would agree that 

 9   there is a big public element to us, and some 

10   people are of a disposition it is where it is, and 

11   I don't know what argument is on some things.  

12   Okay.  But I know that if we look at it as a 

13   whole, I think we're going to find a bunch of 

14   very, very justifiable reasons that we would not 

15   want to release that information.  

16             MR. OLSON:  So Chris, and Katrina, and 

17   Sarah, procedurally, could we move towards filing 

18   for a declaratory judgment, including a process 

19   where all POST certified officers would be 

20   properly noticed and given a window of opportunity 

21   to petition the Court with objective factors of 

22   why their information should not be released?  

23             MR. TWEETEN:  Yes.  

24             MR. OLSON:  I agree with Jesse.  

25   Obviously the individuals currently or are soon to 
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 1   be assigned to covert positions obviously are 

 2   going to have a legitimate claim; but there's also 

 3   some outliers there of unique situations where 

 4   they should be able to make privacy interests.  

 5             And the other thing I don't want, I 

 6   don't want this falling on the shoulders of each 

 7   and every public safety officer to have to retain 

 8   an attorney to protect their rights, because 

 9   you're going to have some officers who work for 

10   some larger departments that have robust legal 

11   services, and some that don't; and I want to make 

12   sure that we do all we can to protect those 

13   officers.  

14             MS. BOLGER:  Can I ask a question?  If 

15   POST is going to assert the privacy interests of 

16   the officers, then that is not going to be a 

17   declaratory judgment action; is that correct?  

18   Because POST is no longer neutral in that 

19   instance, is it?  

20             MR. OLSON:  This is Kevin.  I don't 

21   think we're asserting a privacy interest.  I think 

22   we go back right to what Sarah says.  We've got 

23   this request, we're neutral, we want the Court to 

24   understand that there are some individuals that 

25   may fall into a protected class, and with the 

  

163



file:///dojhlnmlea001/Share/Post/Council%20Meetings/2017/2-1-17/12-7-16%20Meeting%20Minutes.TXT[1/24/2017 8:34:12 AM]

                                               159
 1   Court's blessings, we'd like to provide a notice 

 2   and a procedure that those officers could make 

 3   claim.  

 4             MR. TWEETEN:  Or the agencies employing 

 5   them --  

 6             MS. BOLGER:  But in that instance, the 

 7   dec. action that we had before, those individual 

 8   officers had to be represented by Counsel to 

 9   assert their privacy interests.  We would file 

10   something, and both the Missoula Independent and 

11   all seven of those officers had the opportunity to 

12   respond.  It wasn't -- We weren't representing 

13   anybody's interests in that.  The officers were 

14   individually represented.  

15             MR. TWEETEN:  Let me -- Perry, go ahead. 

16             EXECUTIVE DIRECTOR JOHNSON:  This is 

17   Perry.  And the reason we're here today is because 

18   when we got this request, we got Sarah, and Chris, 

19   and Katrina, and Mary Ann, and Tony, and I on the 

20   phone, and we talked about how this will affect 

21   the community of law enforcement in the state of 

22   Montana.  And I think that the proof is in the 

23   pudding.  We've got a lot of interest.  We've got 

24   the room of stakeholders.  We started out with a 

25   couple of dozen people on the telephone.  
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 1             And for just purposes of the record, 

 2   this is a real unusual attendance at a POST 

 3   Council meeting, and I think that the fact is 

 4   there is a tremendous amount of interest and 

 5   there's a tremendous amount of concern about what 

 6   POST is going to do.  

 7             Tony and I talked about this, and we 

 8   don't want to release any information before our 

 9   stakeholders are aware of what the issue is, and 

10   before they have an opportunity to listen to the 

11   counsel from our attorney, who has had an 

12   opportunity to memorialize it in a memo, and 

13   create some other documents, to give us an 

14   opportunity to look at what our options are.  

15             I think that my concern in this case is 

16   probably exactly what Sheriff Bauer went on the 

17   record this morning with.  And to recap that, or 

18   summarize it, is his position appeared to me to be 

19   that he believes that every officer has a privacy 

20   interest or a safety concern in regards to the 

21   dissemination of their personal information from 

22   the POST record.  

23             Sheriff Harbaugh in Fallon County I 

24   think summarized the same thing, although he 

25   referred to FOIA, and his response was he's not 
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 1   looking at any protected class.  It appears to me 

 2   that his position -- and I'm not trying to talk 

 3   for Trent.  I'm trying to present to him probably, 

 4   or to you, that I feel the same way that Trent 

 5   does, and that Tom Bauer, the Sheriff over in 

 6   Mineral County does.  

 7             I think that everybody has a safety 

 8   issue, because this isn't 1980, this isn't -- we 

 9   don't know where the next terrorism strike is 

10   going to occur.  We don't know who is going to 

11   somebody's home.  And that might sound real 

12   dramatic, and I don't want to be like Chicken 

13   Little and the sky is falling, but I will remind 

14   you -- and I think that John Strandell can support 

15   this -- is that several years ago, a Municipal 

16   Court Judge in Conrad was targeted by people from 

17   the Mideast.  A van full of four people drove off 

18   the road on the way to her home to do something, 

19   and they know that because they found her personal 

20   information that they gleaned from the internet 

21   inside that van.  

22             So I guess my position is that I think 

23   that we don't even know collectively as a class 

24   who could possibly be targeted by the 

25   dissemination of our information.  I don't know.  
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 1   And I don't know if that's what you will fall on.  

 2   -- (inaudible) -- quiet, Jim.  

 3             JIM:  This is Jim again.  This is more 

 4   for Sarah and Chris.  

 5             Assuming that the issue here is security 

 6   for undercover operations, or threats from 

 7   suspects, or things like this, and that a 

 8   notification is going to have to go to every peace 

 9   officer in the state that they're going to have -- 

10   they can do something one or the other, and if one 

11   of those -- and I think there is 2200 or 1600 or 

12   whatever the number might be -- if they're going 

13   to assert that, "Well, there is nothing in my 

14   record that indicates that they might be 

15   interested in, but later on in my career I might 

16   be in a type of an operation or a job assignment 

17   that's going to require something like this," how 

18   are they going to put that in a document to go to 

19   the Court that's going to be public record while 

20   it is in the court, being issued, being discussed 

21   at this whole point in time?  How do they protect 

22   themselves that way?  

23             MR. TWEETEN:  They can file information 

24   with the Court under seal, and that way it would 

25   only be seen by the Judge until the Judge rules 
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 1   that this material is subject for public 

 2   disclosure.  It would only be seen by the Judge.

 3             MR. THOMAS:  Wouldn't that generate a 

 4   huge mess in something like this?  

 5             MR. TWEETEN:  It will be a complicated 

 6   for the Judge, not being -- A Judge in Missoula 

 7   just presided over the condemnation of Mountain 

 8   Water Company.  It won't be that complicated.  But 

 9   it will be a complicated case.  And Judges get 

10   complicated cases from time to time.  That's why 

11   they get paid the big bucks.  

12             MR. OLSON:  This is Kevin, and I echo 

13   everything by my public safety brethren sitting 

14   around this table.  We live in a life and times 

15   where officers are being assassinated right in 

16   their patrol cars.  

17             But I go back to the old saying, "It 

18   doesn't matter what I believe.  It matters what 

19   you can prove."  And the name and agency number of 

20   an officer, unless there is some compelling 

21   reason, we're never going to convince a Court that 

22   we can't disseminate that.  

23             Last I recall, every time a Deputy or a 

24   Police Officer is hired, on the front page of the 

25   newspaper there is an article about him.  It has 
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 1   already been disclosed.  But I still think that we 

 2   need to provide at least a window of opportunity 

 3   where officers with unique situations, who are 

 4   properly noticed, can petition a Court for 

 5   consideration.  

 6             MR. JONES:  It is Ross Jones here, if 

 7   now is an appropriate time for me to speak up.  I 

 8   don't mean to go in front of anybody else or speak 

 9   out of turn, but it seemed like I might be able to 

10   save us some time perhaps, at least make my brief 

11   argument here.  But if there is no objection.  

12             With regard to our request broadly as it 

13   relates to actively certified or licensed -- 

14   forgive me if one of the terms I'm using is not 

15   accurate -- officers in your state, and I don't 

16   think there is a lot of disagreement about what 

17   I'm about to say, but certainly there may be some.  

18   Police officers are public employees that are paid 

19   with public money working in a very highly visible 

20   capacity, where they exercise tremendous 

21   authority; and I think without question, these 

22   facts alone would outweigh any reasonable argument 

23   for non-disclosure.  

24             And the mere fact that they are officers 
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25   is not, in my view, and in every Court I'm 
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 1   familiar with -- although I will be honest with 

 2   you not Montana -- in every Court's view, not  

 3   sufficient reason to issue a blanket denial of all 

 4   officers' names.  

 5             But I do want to point out, and the 

 6   reason I haven't spoken up earlier is because I 

 7   really wasn't objecting, but I am not interested 

 8   in seeking the names of officers who are currently 

 9   serving -- and I want to stress the word -- 

10   currently serving in an undercover capacity; nor 

11   would we, were we to become aware of their names 

12   through some other reporting efforts, nor would we 

13   ever name an officer was currently serving in an 

14   undercover capacity, because there's no good 

15   reason to do it.  

16             So it is not at all our interest to be 

17   pursuing -- I don't know how many we could be 

18   talking about here, and I guess nobody else does 

19   either -- the names of officers whose identity 

20   needs to remain a secret, and whose capacity as an 

21   officer needs to remain a mystery to everybody 

22   except themselves, you won't find me objecting to 

23   that.  

24             But there was some discussion a few 
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25   moments ago about officers who may in the future 
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 1   serve as undercover officers, and I guess if 

 2   that's a point you want to make, I guess 

 3   theoretically I could be one day a future 

 4   undercover officer.  I don't see that happening, 

 5   but I could.  Anybody could.  Certainly someone 

 6   who is an officer today could down the road, they 

 7   could not.  But I think that's a pretty tenuous 

 8   argument to make.  A Court would obviously decide, 

 9   and their decision would carry more weight than 

10   mine, but that I think doesn't hold as much water.  

11             So I have no objection to withholding 

12   the names of officers currently serving in an 

13   undercover capacity.  How exactly you would go 

14   about determining that is up to you.  Certainly 

15   everything you've discussed here sounds like it 

16   could create a lot of work in courtrooms and 

17   elsewhere, and for officers, but I'll leave that 

18   up to you, as obviously this request is made 

19   through you.  

20             One last thing I do want to point out, 

21   and we've made this request with a number of other 

22   states in the country, and each of the states that 

23   neighbor you -- North Dakota, South Dakota, 
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24   Wyoming, and Idaho -- have all not only agreed to 

25   provide the information that we sought, they have 
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 1   already done so.  And so I just tell you that as a 

 2   point of reference in context.  I appreciate that 

 3   you take this very seriously.  I know your 

 4   officers certainly do, and I can't see the room 

 5   right now, but it's been described to me as well 

 6   attended, and I think that's a very good thing.  

 7             I also just want to point out that I 

 8   appreciate the opportunity to be on this call and 

 9   to make my point, I guess, and to answer any 

10   questions you might have for me.  So there you go.  

11             MR. TWEETEN:  Mr. Jones, this is Chris 

12   Tweeten.  I'm one of the lawyers.  

13             MR. JONES:  Hi.  

14             MR. TWEETEN:  One of the things we face 

15   in Montana as a State agency that most other 

16   states don't is that we have what our Courts have 

17   described at least as one of the broadest right to 

18   know laws that exist, and it's one that as I said 

19   before has very specific criteria that are found 

20   both in the Montana Constitution and in statute 

21   dealing with the balance that has to take place 

22   between the interests of individual privacy on the 

23   one hand, and the merits of public disclosure on 
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24   the other.  So that might account for the reason 

25   why some of our neighboring states may have been 
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 1   less concerned about this request than this agency 

 2   and the State of Montana certainly is.  

 3             But I guess my question for you is that 

 4   if we could -- we've identified one area that you 

 5   haven't specifically talked about before, which 

 6   was the privacy interests of undercover agencies.  

 7   If we could -- and I'm not making an offer to do 

 8   this.  I'm just hypothesizing at this point 

 9   because I have no authority to make you this offer 

10   at this point -- but my question is:  Is there 

11   room to negotiate on your end with respect to the 

12   scope of this request, if we could come up with 

13   information identifying -- not identifying -- but 

14   providing hypothetically information about an 

15   officer who is in a particular situation that 

16   might warrant concerns about public disclosure of 

17   that officer's identifying information?  Would 

18   there be room to negotiate with respect to those 

19   kind of situations?  

20             MR. JONES:  Since we're speaking very 

21   hypothetically, and I don't exactly know what that 

22   would look like, I can give a very qualified 
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23   answer, which is yes.  But speaking abstractly, 

24   and not knowing the kinds of issues that might 

25   arise, I want to place an asterisk there.  But if, 
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 1   for example, you were to say, "All right.  Here is 

 2   a list of --" I don't know how many officers 

 3   certified.  Forgive me.  But let's say it's 5,000 

 4   -- "and we've identified these 50 that are 

 5   undercover, please don't name them in the story," 

 6   I would have no objection to agreeing to that, and 

 7   even putting it in writing.  

 8             If you were to say -- this is scenario 

 9   two -- "Here are 50 officers who are undercover.  

10   We ask that you not name them, and also here is 25 

11   other officers who just haven't made a lot of 

12   friends out in the community, and therefore we 

13   think that they would just rather have their names 

14   put out there," I'm going to have a harder time 

15   being amenable to that unless there is an argument 

16   that can be made within the law, and you can cite 

17   some exemption that makes them a special class.  

18             It also just seems kind of like it is 

19   going down a slippery slope, and we could be 

20   having names redacted or asked to be redacted for 

21   a whole bunch of reasons well beyond what would be 

22   considered a protected class.  
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23             So I'm open to hearing any arguments -- 

24   and if negotiation is the word you want to use, 

25   I'm certainly open to that.  I think to some 
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 1   degree, although this was my intent all along, I'm 

 2   happy to -- as I pointed out, I'm not interested 

 3   in pursuing the names of undercover officers, so I 

 4   guess in a way you could say I already did 

 5   negotiate.  

 6             But I'm certainly open to any 

 7   suggestions you might have that would meet what I 

 8   believe is the requirement under the law to 

 9   fulfill this request, and also to protect the 

10   concerns that you have highlighted so far as the 

11   law allows them to be protected.  

12             MR. TWEETEN:  Okay.  Thank you.  

13             CHAIRMAN HARBAUGH:  Kevin.

14             MR. OLSON:  Mr. Chairman, I move to 

15   direct Legal Counsel to file a declaratory 

16   judgment with a proper notice requirement to all 

17   law enforcement who believe that they have a cause 

18   for a protected class.  

19             CHAIRMAN HARBAUGH:  I have a motion.  Do 

20   I have a second?  

21             MR. SLAUGHTER:  Jesse.  Second.  
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22             CHAIRMAN HARBAUGH:  I have a motion and 

23   a second.  Any further discussion?  

24             MR. THOMAS:  Jim Thomas.  Is there any 

25   way we can add to that motion having Counsel 
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 1   contact the other states that Mr. Jones referred 

 2   to to determine how they went about dealing with 

 3   this particular issue?  

 4             MR. TWEETEN:  We would certainly do that 

 5   anyway.  

 6             CHAIRMAN HARBAUGH:  It would not need to 

 7   be in the motion then?  

 8             MR. TWEETEN:  I don't think so.  

 9             EXECUTIVE DIRECTOR JOHNSON:  We have a 

10   tremendous amount of administrators on the phone.  

11   I wondered if any of them wanted to participate in 

12   this discussion.  

13             (No response)  

14             CHAIRMAN HARBAUGH:  Any further 

15   discussion on the motion?  

16             MS. CLERGET:  I don't know if you need 

17   clarification, but I need a little bit of 

18   clarification on which one of the dec. actions do 

19   you -- do you feel like we need clarification, or 

20   are you clear?  

21             MR. TWEETEN:  If you've got questions, I 
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22   think --   

23             MS. CLERGET:  I guess to the point of 

24   discussion before, for filing this dec. action, in 

25   the materials there are some letters that we 
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 1   discuss that we have to go out.  I think that 

 2   could happen before the dec. action.  It doesn't 

 3   have to happen as a part of the dec. action.  So 

 4   the motion was to file the dec. action with the 

 5   notice requirement by the Court, but I want 

 6   clarification of does the notification happen 

 7   through the Court, or does it happen through the 

 8   either of the letters that are in the material, 

 9   and if so, what are those letters, and then also 

10   how are we dealing with the representation issue 

11   of the officers, because that is not clear to me.  

12             MR. OLSON:  This is Kevin.  Notification 

13   response to be part of the dec. action is I want 

14   the officers to be able to file confidentiality 

15   with the Judge asking for review in camera, so 

16   that those officers aren't identified with POST 

17   Council or anywhere in that process.  

18             MR. TWEETEN:  You want them to deal 

19   directly with the Court rather than providing 

20   their information?  
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21             MR. OLSON:  So could we, as part of the 

22   process say, "If you want to make a claim, here's 

23   a sample document you fill out, here is the 

24   reasons," because if they're in an undercover 

25   capacity, do you really want to know that they're 
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 1   in an undercover capacity.  

 2             MS. BOLGER:  That could be legal advice 

 3   all of the agency of Montana.   

 4             MR. TWEETEN:  Let me -- The three 

 5   letters that Sarah referred to take different 

 6   positions with respect to how these officers are 

 7   going to interact with the court.  One of the 

 8   letters -- I drafted two of the letters, Sarah 

 9   drafted one.  I will let her explain the one she 

10   drafted.  

11             In the two letters that I drafted, the 

12   options with respect to the officers were, one, 

13   that the POST Council has decided that we're going 

14   represent their interests.  The other is that 

15   we've decided we're not going to represent their 

16   interests, and they either have to get 

17   representation through their employing agency, 

18   whether it's the City Attorney's Office, or County 

19   Attorney's Office, or AG's office, or DCI agent, 

20   or by hiring a lawyer out of their own pocket, 
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21   which obviously, as you've indicated, is not 

22   desirable in any way, shape, or form; and 

23   hopefully the local agencies would step up and 

24   provide them with representation, because this is 

25   within the course and scope of their employment.  
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 1   So those are the two options in the letters that I 

 2   drafted lay out.  Sarah, what about yours?  

 3             MS. CLERGET:  I think that's true.  I 

 4   think that the difference in mine is that if we go 

 5   process before we get to the dec. action maybe is 

 6   -- and what we do with that information once we 

 7   get it.  The problem we have to produce something 

 8   for those officers that are clearly not asserting 

 9   privacy interests, or who are not --   

10             MR. TWEETEN:  -- who can't assert a 

11   privacy interest.  

12             MS. CLERGET:  Right, or that we deem it 

13   is not reasonable.  And so the problem is what do 

14   we do about responding.  The dec. action, the last 

15   dec. action we did took two years before we got 

16   any answers.  So what do we do in the intervening 

17   time to release the information that we clearly 

18   can release, and how do we know which officers are 

19   -- their names are redacted from that list, 
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20   because I don't think we can wait for a Court to 

21   say, "Look, 75 percent of these officers you have 

22   to release."  

23             MR. OLSON:  So if we notice the 

24   officers, and we said, "If you believe your 

25   privacy interests outweighs the disclosure, simply 
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 1   provide your name.  You don't have to provide a 

 2   reason why at this time," and then everybody else 

 3   that doesn't respond or can't, we release that 

 4   information.  

 5             MS. CLERGET:  I think that's what the 

 6   letters contemplate.  The question is then the 

 7   reason.  Is POST responsible -- Chris, correct me 

 8   if I'm wrong.  Is POST responsible for analyzing 

 9   the reason or not?  

10             MR. OLSON:  I think that's what we're 

11   asking the courts to do.

12             MS. CLERGET:  Well, the problem with 

13   that is if you don't, there is lots of case law 

14   that says it's the State's responsibility to do 

15   this balancing act.  Even in the face of an 

16   officer saying, "I'm asserting my right to 

17   privacy," the State still has an obligation, like 

18   Chris was just describing.  If it's clearly not 

19   reasonable under the law, then we have an 
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20   obligation to do our own analysis and release it.  

21             So the problem is you have that 

22   requirement of POST, but we also -- I think as 

23   Chris outlined in the memo, we don't really want 

24   to be in the business of analyzing whose requests 

25   are reasonable and whose aren't, and what facts we 
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 1   get into, and what facts we don't, because the 

 2   problem becomes if you get one Chief who says, 

 3   "I'm asserting a privacy interest for everybody in 

 4   my agency," what does POST do then?  Do we redact 

 5   their information out, that entire agency's 

 6   information out of the information released?  

 7             MR. OLSON:  What I contemplated is a 

 8   Chief couldn't invoke the privacy rights of their 

 9   people.  The individual officers would be noticed 

10   and have to invoke some perceived privacy 

11   interests.  

12             MR. TWEETEN:  Well, Kevin, I thought I 

13   heard you say that you contemplated that the 

14   officers were communicating then directly to the 

15   Court?

16             MR. OLSON:  I was just trying to think 

17   of -- you know, Perry earlier said, "I don't know 

18   who is in covert assignments, and I don't want to 
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19   know."  So I don't know.  I'm open to however you 

20   guys can make it work.  You understand the crux of 

21   my motion.

22             MR. TWEETEN:  It is unfortunate that 

23   Gina Dahl isn't here.  Input From the County 

24   Attorneys might be useful in regards to this 

25   particular question.  
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 1             I think there is a certain elegance to 

 2   the idea of having POST notify the -- first of 

 3   all, to produce the information for Mr. Jones with 

 4   respect to the decertified and disciplined 

 5   officers.  We wouldn't be in a position to contest 

 6   the grounds for producing or not producing that 

 7   because the law in Montana is pretty clear that if 

 8   you've been a bad officer, you give up your right 

 9   to privacy.  

10             So we would gather and produce the 

11   requested information with respect to that 

12   category of people who are found in POST records, 

13   and then we would file the declaratory judgment 

14   action with respect to everybody else basically, 

15   and say that POST can neither anticipate nor 

16   hypothesize what grounds for privacy each 

17   individual officer might assert, and therefore our 

18   suggestion is that any officer, and we made the 
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19   suggestion to the officers in writing that any 

20   officer who wants to assert a right of privacy 

21   with respect to this request has to intervene in 

22   the action, and the file their privacy information 

23   under seal with the Court, and let the Court 

24   review it.  I know that's different from what was 

25   done in Lake County.  It is a different situation 

  

                                               178
 1   factually, so --   

 2             MS. BOLGER:  I just want to clarify 

 3   something because I'm getting confused now, too.  

 4             MR. TWEETEN:  The rest of us are 

 5   confused already.  

 6             MS. BOLGER:  I'll attribute it to my 

 7   hair color and move on.  In our meeting materials, 

 8   we provided two separate letters with the idea 

 9   that these letters would be sent out to the 

10   agencies prior to anything else happening.  So 

11   we're going to say, "Hey, we have this request.  

12   If you guys think you have a privacy interest, you 

13   need to let us know," and then we file the dec. 

14   action or do whatever it is that the Council wants 

15   to do.  And now we're saying, "No, we're not going 

16   to do that," but you were talking about they 

17   somehow were going to get noticed that we're 
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18   filing --   

19             Are we serving every single officer in 

20   Montana with the dec. action?  How do they know 

21   that we are doing this if we don't send out a 

22   letter first, and how do we know that every single 

23   officer in Montana isn't going to say, "Yep, 

24   that's fine"?   

25             MR. TWEETEN:  We don't.  That's the 

  

                                               179
 1   risky position that we're in.  We don't know what 

 2   the officers are going to say.

 3             MS. BOLGER:  So if we file something 

 4   before we find notice there is an objection --   

 5             MR. TWEETEN:  I think Sarah's idea, the 

 6   one that I think Kevin spoke about at the 

 7   beginning while framing his motion, is we can take 

 8   care of a lot of that situation, because we would 

 9   be anticipating that we would file the action; we 

10   would plead ignorance with respect to the privacy 

11   interests of the individual officers, because 

12   quite legitimately we don't have any idea what's 

13   in the minds of the individual officers; and we 

14   would file our action.  In it, we would suggest to 

15   the Court that -- and we have notified by letter 

16   all of the people in our area.  

17             MS. BOLGER:  So the letter has to go out 
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18   first.  That's what I'm trying to -- 

19             MR. TWEETEN:  I think so.  I think so. 

20   The letter goes out first --  

21             MS. BOLGER:  One of these has to go out.  

22             MR. TWEETEN:  -- to the officers, and it 

23   says, "We're filing an action, and we're going to 

24   ask the Court for this guidance, and your privacy 

25   interests are central to this action, and we have 
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 1   no idea who wants to assert a privacy interest, 

 2   and among those who do, what their grounds are 

 3   going to be individually."  So we're going to file 

 4   this action, we're going to suggest to the Court 

 5   that the Court be amenable to the idea of 

 6   intervention by any law enforcement officer that 

 7   wants to participate in asserted privacy interest, 

 8   and that they would assert that privacy interest.  

 9             And then we wouldn't serve them with the 

10   Complaint.  We could put the Complaint on the 

11   website once it is filed.  

12             MS. BOLGER:  So when we are sending this 

13   letter, are we asking for a response so that we 

14   can then send a summary back in the form of 

15   information to the group, or are we not sending 

16   them anything?  
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17             MR. TWEETEN:  I think that the idea is 

18   we wouldn't send them anything with respect to the 

19   non-disciplined class of officers except the 

20   lawsuit, and then the Court would get the filings 

21   from each of the individual officers who wanted to 

22   assert a privacy interest, and would be able to 

23   review their information in camera, in chamber 

24   under seal, and make a determination as to whether 

25   it rises to the level of a privacy interest or 
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 1   not.  

 2             MR. OLSON:  I think procedurally, Sarah, 

 3   once the deadline expires for responding to the 

 4   notice, we could petition the Court for their 

 5   blessing to release the information that there has 

 6   been no claim, right? 

 7             MR. TWEETEN:  If no one's claimed a 

 8   privacy interest with respect to that, then I 

 9   think --  

10             MR. OLSON:  So out of the 1600 officers, 

11   if only 200 officers file a claim, at some time 

12   procedurally you could petition the Court and say, 

13   "Can we have your blessing to release these 1400 

14   names?"  

15             MS. BOLGER:  But then we as POST have to 

16   know who those 200 officers are.  How will we know 
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17   that if they're filing under seal from the Court, 

18   and don't respond to the letter and say, "We're 

19   going to assert a privacy interest"?  

20             MR. TWEETEN:  The Court would, I think, 

21   for those officers whose information is to be 

22   withheld or redacted, the Court would do what it 

23   did with Lake County, which is describe 

24   generically what the interests of some of these 

25   people are, and say that, "We will communicate 
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 1   confidentially a list of the names of officers 

 2   that fit within this class from POST Council," and 

 3   the Court expects the Council to withhold that 

 4   information.  

 5             MR. OLSON:  This is Kevin.  I guess what 

 6   I'm alluding to is procedurally we can tackle 

 7   these types of questions.  

 8             MR. TWEETEN:  Yes.  There are ways to do 

 9   this, yes.  That's true.  

10             MR. OSTER:  This is Ryan.  I just wanted 

11   to make sure that you're not differentiating 

12   between decertified and disciplined.  Do you think 

13   they fall under --  

14             MS. BOLGER:  That was the question that 

15   I had.  

187



file:///dojhlnmlea001/Share/Post/Council%20Meetings/2017/2-1-17/12-7-16%20Meeting%20Minutes.TXT[1/24/2017 8:34:12 AM]

16             MR. TWEETEN:  If they were decertified 

17   or disciplined for misconduct, then I think they 

18   are legally precluded from having -- if they were 

19   decertified because they left employment for a 

20   period of more than five years, that would be 

21   different.  

22             MS. BOLGER:  What if they were 

23   sanctioned and are now an undercover officer?  

24             MR. TWEETEN:  Then they'd have to --   

25             MS. BOLGER:  We have officers who are 

  

                                               183
 1   working right now, on probation or --    

 2             MR. TWEETEN:  I guess we have to 

 3   withhold the discipline material until --  

 4             MR. JONES:  Folks, I don't mean to be 

 5   rude.  It's Ross Jones.  I've got to get off this 

 6   call.  I've been with you since noon our time, and 

 7   it is a little bit after three now, so it sounds 

 8   like there is a discussion that needs to take 

 9   place amongst yourselves, and that's fine, but I 

10   think I've made our argument, and we'll go from 

11   there.  But unless there is any questions for me, 

12   I'm going to let you figure this out, and then you 

13   can get in touch with me when you're ready, but 

14   I'll just point out obviously that this is an 

15   active public records request, and there are 
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16   certainly timelines that need to be followed.  

17             MS. CLERGET:  Ross, before you go, this 

18   is Sarah Clerget.  Can I ask you one question?  

19             MR. JONES:  Yes.  

20             MS. CLERGET:  Are you still there?  So 

21   what I heard you say is that you don't object to 

22   withholding, or POST withholding the names of 

23   undercover officers; is that right?  Do I have 

24   that understanding?  

25             MR. JONES:  It is correct that we do not 
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 1   object to withholding the names of officers that 

 2   are currently serving in an undercover capacity, 

 3   correct.  

 4             MS. CLERGET:  So we can agree that those 

 5   officers don't -- that POST doesn't even need to 

 6   provide that to you, right?  We're not going to 

 7   release that at all?  If we can agree on a group 

 8   of who those officers are, you can agree that we 

 9   don't need to release that information to you, 

10   right?  

11             MR. JONES:  So long as you go to the 

12   lengths of determining who those officers are, 

13   correct.  I would not -- I'm not sure what you're 

14   suggesting in terms of how you determine who is 
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15   and who isn't undercover, but by merely asking for 

16   -- I'm not sure how you do it, but if you're just 

17   going to ask departments whether someone is or 

18   isn't undercover without any sort of basis to 

19   establish it to your satisfaction, I think there 

20   needs to be some standard of proof as far as what 

21   you're doing is concerned, because otherwise, I'm 

22   not sure what would preclude someone from saying, 

23   "I'm an undercover.  I'm an undercover officer," 

24   when in fact they're not.  

25             MS. CLERGET:  So let's assume for the 
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 1   hypothetical that we can all agree that for some 

 2   standard of proof we established a group of 

 3   undercover officers whose names we don't need to 

 4   release to you, then the slice of officers, the 

 5   only slice of officers that I'm hearing you 

 6   disagree about are the slice of officers who may 

 7   have some other, aside from undercover, reason for 

 8   not wanting their name released?  That's the group 

 9   of officers that you would potentially agree with 

10   us about releasing their information or not; is 

11   that correct?  

12             MR. JONES:  That is correct.  

13             MS. CLERGET:  Okay.  So it's a 

14   relatively small slice of the entire population.  
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15             MR. JONES:  I hope so.  

16             MR. TWEETEN:  Just a minute.  I think I 

17   hear Perry and others saying that, "No, it is 

18   actually the whole rest of the pie."  And Perry's 

19   position is that nobody get identified.  

20             MS. CLERGET:  I guess I just wanted to 

21   get what Ross agreed to on the record.  

22             MR. JONES:  I do have to get going, but 

23   if we're going to fight over the whole pie, I can 

24   definitely tell you that I don't think you have 

25   any even remotely stable leg to stand on there.  
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 1   You don't need me to tell you that.  You've got 

 2   your own lawyers, too.  But I just would hope that 

 3   we wouldn't prolong this much longer as it relates 

 4   to officers who are quite clearly not exempt from 

 5   disclosure.  

 6             I'm looking at the Facebook page for the 

 7   Montana State Troopers that has a whole slide show 

 8   of officers who were recently given awards.  I'm 

 9   looking at the montanatrooper.com, the fall 2016 

10   magazine, that has pictures and names of officers 

11   who recently received other awards.  I'm looking 

12   at the most recent class that graduated with 

13   pictures and names.  

191



file:///dojhlnmlea001/Share/Post/Council%20Meetings/2017/2-1-17/12-7-16%20Meeting%20Minutes.TXT[1/24/2017 8:34:12 AM]

14             So if we're going to argue that an 

15   officer's name is a closely guarded secret under 

16   any circumstance, period, you're going to have a 

17   difficult time doing that when it is pretty easy 

18   to find plenty of examples where that's just not 

19   been the case from police officers, and 

20   departments, and State Troopers organizations.  

21             So I'll just leave with that, and I 

22   appreciate your time, and your hearing me out.  

23   Take care.  Bye-bye.

24             EXECUTIVE DIRECTOR JOHNSON:  Jim.  

25             MR. CASHELL:  Thank you.  Mr. Chairman, 
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 1   call for the question.  

 2             CHAIRMAN HARBAUGH:  We've had 

 3   discussion.  The question has been called for.  

 4   We'll move to a vote on the motion.  All those in 

 5   favor, please signify by saying aye.  

 6             (Response)  

 7             CHAIRMAN HARBAUGH:  Opposed same sign.  

 8             (No response)  

 9             CHAIRMAN HARBAUGH:  Motion carries.  

10   Thank you.  

11             MR. TWEETEN:  Mr. Chairman, now that the 

12   motion has passed, can I ask Kevin in particular, 

13   since you were the moving party, how much 
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14   discretion do we have as POST lawyers in making 

15   procedural and substantive decisions about some of 

16   the parameters of this lawsuit?  Mr. Jones makes a 

17   good point, and the Court I think is going to say 

18   that with respect to officers who have recently at 

19   least been identified in publications that are 

20   available to the public, there is no expectation 

21   of privacy.  Can we exclude those people from the 

22   action, or concede to the Court that that sort of 

23   stuff is going to be subject to production.   

24             MR. OLSON:  This is Kevin.  You have 

25   absolute discretion.  I mean --  
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 1             MR. TWEETEN:  I don't want absolute 

 2   discretion.  

 3             MR. OLSON:  Well, I know everyone 

 4   sitting around the table is torn with this, 

 5   because there's our personal beliefs and our 

 6   professional beliefs, and as attorneys working in 

 7   the legal field, you know how to discern between 

 8   the two.  And it goes back to fight the fights we 

 9   can win or at least that we have a chance.  Let's 

10   not spin our wheels over something that we're not 

11   going to get anywhere.  

12             I think that as you work on the letter 
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13   to the officers, I think you have to do a very 

14   good job explaining that they are in a public 

15   safety position, and as such, have greatly 

16   diminished privacy rights, and give examples like, 

17   "Have you been on Facebook?," or "Have you had 

18   your picture taken?"  "Did you have a ceremony 

19   when you were sworn?," just give it a whole --  

20             The typical officer that was hired three 

21   years ago in Lewistown has no claim against a 

22   privacy interest.  He just doesn't.  But there is 

23   officers in this state that have worked in covert 

24   positions in the western Montana, and after they 

25   were done, uprooted and moved to eastern Montana 
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 1   and now are active Deputies.  And they may have 

 2   worked cases against gang members or other 

 3   criminal enterprises that would love nothing more 

 4   to know that we're working for Tony in Miles City.  

 5   Those people I think have legitimate privacy 

 6   interests, and they should be heard and at least 

 7   be provided the opportunity to seek some --   

 8             MR. TWEETEN:  Mr. Chairman, is it the 

 9   sense of the Council that as your lawyers, Sarah 

10   and I are required to consult with the entire 

11   Council if we're going to make one of these sort 

12   of yes or no, life or death decisions with respect 
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13   to groups like a Highway Patrol class that just 

14   had their picture in the magazine, or can we use 

15   Kevin as a touchstone for that, or should we use 

16   you, Mr. Chairman, or Perry, or who should we turn 

17   to as the client for purposes of that kind of 

18   guidance?  

19             MR. OLSON:  Mr. Chairman, this is Kevin.  

20   As making the motion, it would be my belief that 

21   you would consult with the Chairman and the 

22   Executive Director for guidance.  

23             CHAIRMAN HARBAUGH:  I guess -- this is 

24   Tony -- I would follow up in saying that if we 

25   feel it is something then that the whole Board or 
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 1   Council should weigh in on, we're absolutely going 

 2   to do that.  

 3             MS. CLERGET:  Are you clear?  

 4             EXECUTIVE DIRECTOR JOHNSON:  This is 

 5   Perry.  I guess I want to go on record and just 

 6   make sure that we recognize that the advice that 

 7   we received from Chris doesn't say that there is a 

 8   clear line between a three year officer and a 

 9   twenty year guy that's been undercover.  What I've 

10   heard him say was every officer in Montana has a 

11   personal privacy right, and they have the 
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12   opportunity to assert it, and it is going to be 

13   vetted at some point, but it isn't going to be 

14   vetted by us.  

15             MS. BOLGER:  Can I just make a point of 

16   clarification, or do I just need to work with 

17   Counsel to figure out what it is being sent out 

18   when, and how.  I mean we're all pretty clear that 

19   decertified officers can go.  We don't know about 

20   otherwise sanctioned officers.  We did, but now we 

21   don't. 

22             MR. TWEETEN:  If they were decertified 

23   for misconduct.  Class of decertified officers.  

24             MS. BOLGER:  So is that something that 

25   we want to be sending to him right away then to 
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 1   prepare to send out?  

 2             EXECUTIVE DIRECTOR JOHNSON:  This is 

 3   Perry.  I think that it is.  I think that -- 

 4   (inaudible) -- gather and figure out the various 

 5   timelines for the various different classes.  

 6             MR. TWEETEN:  I think it's important to 

 7   let the Court know that with respect to those 

 8   groups that we have determined don't have privacy 

 9   interests, we're going to furnish that information 

10   as reasonably quickly as we can.  

11             MR. CASHELL:  A couple things.  I know I 
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12   read it.  Do they want name, address, phone 

13   number, and all that, or just --   

14             MR. TWEETEN:  Just the name and the 

15   certification information.  

16             MS. BOLGER:  And the agency.

17             MR. TWEETEN:  And the agency that they 

18   work for.  

19             MS. CLERGET:  And circumstances is only 

20   the name, the agency that they're currently 

21   assigned to, and their date of certification.  

22   That's it.  That's all that they'd be providing.  

23             MR. CASHELL:  Just general question.  

24   We're actually doing a dance here that Montana has 

25   really good freedom of information, public right 
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 1   to know laws, but at the same time, has the 

 2   strictest I believe privacy law in the nation; 

 3   isn't that true? 

 4             MR. TWEETEN:  I can't say I'm intimately 

 5   familiar with every state's privacy laws, but it's 

 6   certainly among the strictest.  

 7             MR. CASHELL:  So what we're trying to do 

 8   is balance those, because could we release that 

 9   information if they have a right to contest it?  

10             MR. TWEETEN:  No.  You'd get sued. 
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11             MR. CASHELL:  Yep.  

12             MR. TWEETEN:  If they have a legitimate 

13   privacy interest that the public was inclined to 

14   determine is reasonable, and we disclosed it 

15   anyway, we'd be in trouble, so --  

16             CHAIRMAN HARBAUGH:  And I think that was 

17   the intent of the motion.  

18             MR. TWEETEN:  So we're between a rock 

19   and a hard place, and that's why you ask the Court 

20   to help you out.  

21             MR. OSTER:  Do we need to deal with the 

22   issue of waiving the fees?  

23             EXECUTIVE DIRECTOR JOHNSON:  This is 

24   Perry.  We don't even have the ability to collect 

25   fees.  We don't handle revenue at POST Council.  
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 1   And we have taken a look at what it would take to 

 2   respond to this request just in regards to IT 

 3   support, and the ability to do that.  And I don't 

 4   think it would be exorbitant anyhow.  

 5             And the other point I would make is if 

 6   we get this request now, we're probably going to 

 7   build a foundation to respond to future requests.  

 8   We've never collected a fee for anybody that -- a 

 9   defense attorney, for example, that calls and 

10   says, "Hey, I want Perry Johnson's training 
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11   transcript."  We've never asked for it.  We're 

12   able to go into the data base and shoot that.  

13             We're able to go into the data base now, 

14   with the assistance of IT, and create this table 

15   of officers.  There will be a little more 

16   exposure, because if we redact some people, it is 

17   going to take some effort to scrub those names, 

18   but I don't think that our exposure is tremendous.  

19   I think that, based on what I've heard here today, 

20   it sounds like we're going to probably send a 

21   letter to every officer, and that's going to be on 

22   us anyhow.  That's reaching out to our 

23   stakeholders.  

24             Hey, whoever is on the telephone, we can 

25   hear your whole phone conversation.  
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 1             MR. TWEETEN:  Mute it or hang up.  

 2             EXECUTIVE DIRECTOR JOHNSON:  So I don't 

 3   know.  It is up to you folks if you want to engage 

 4   in that.  I think that, speaking on behalf of our 

 5   staff, I think that we're comfortable trying to 

 6   provide that information without putting a price 

 7   tag on it, because we anticipate that we're going 

 8   to --   

 9             MR. STRANDELL:  Mr. Chairman, this is 
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10   John.  I would recommend that we charge a fee to 

11   keep track of the cost, because we're setting the 

12   precedent here now with these requests, so if we 

13   don't charge a fee now, then the possibility of 

14   future requests, they're going to say, "Well, you 

15   didn't charge a fee back then.  Why are you 

16   charging us now?"  So I think we need to establish 

17   now to have a fee charged that accurately depicts 

18   your time and involvement in the copy costs, 

19   because you can include staff hours and things of 

20   that nature, too.  So I don't think we should 

21   provide this without a fee, and then by law we 

22   could do it.  

23             MR. TWEETEN:  John, one other thing to 

24   consider before you make a decision on the 

25   question of fees, is the statutory ability to 
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 1   recover fees is new.  It was added to the statute 

 2   last session.  And when the bill went through with 

 3   that provision in it, the freedom of information 

 4   community out there made it clear that they are 

 5   just looking for a test case to challenge the 

 6   constitutionality of charging citizens fees for 

 7   producing this kind of information, which is not 

 8   to say that it is likely the Court would uphold it 

 9   or not, just that this is going to be a 
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10   complicated enough case, and I'm not sure if you 

11   want to be the test pilot for the new fees 

12   collecting statute, or at least you should know 

13   that before you decide to ask for fees, so you 

14   know that there is an additional layer of 

15   litigation that could take place in this case if 

16   the Council decides to request fees. 

17             MR. OLSON:  Mr. Chairman, this is Kevin.  

18   At least I would recommend you keep track of what 

19   those fees could be, and the decision of charging 

20   them could be made at a later time.  

21             MR. TWEETEN:  That's true.  

22             EXECUTIVE DIRECTOR JOHNSON:  This is 

23   Perry.  Do you anticipate then that the cost of us 

24   reaching out to our stakeholders to get feedback 

25   would be a fee that we could pass on?  
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 1             MR. TWEETEN:  Sure.  I think so.  

 2             MR. STRANDELL:  It's all part of the 

 3   same process.  

 4             MR. TWEETEN:  If the collection of fees 

 5   is legitimate, then I think that's certainly 

 6   something that needs to be done, and it probably 

 7   wouldn't cost very much in postage to all the 

 8   agencies.  
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 9             MS. BOLGER:  Do we not have to have that 

10   information prior to doing the work in order to 

11   charge people?  I believe -- 

12             MR. TWEETEN:  We're supposed to provide 

13   them with an estimate of fees if we plan to charge 

14   them down the road, an estimate of fees, and I 

15   don't know where we'd be on that.  We know that --  

16             UNKNOWN SPEAKER:  Charging.  

17             MR. TWEETEN:  We know that in the 

18   biggest case we've done so far, it was over 

19   $20,000.  It probably would be less than that now.  

20   How you estimate those fees, I don't know.  I 

21   think the statute even allows you to collect them 

22   in advance if you want to, and I don't think 

23   that's necessarily expected a company that's a 

24   national news outlet.  

25             MS. BOLGER:  It seems to be only 
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 1   whatever the Council says would be the fee, that 

 2   putting together that estimate would take as much 

 3   time as just preparing the information.  

 4             EXECUTIVE DIRECTOR JOHNSON:  This is 

 5   Perry.  Are we good if we keep track of it?  Is 

 6   that where we're at?  

 7             CHAIRMAN HARBAUGH:  Consensus is yes.  

 8             EXECUTIVE DIRECTOR JOHNSON:  Okay.
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 9             MR. TWEETEN:  As long as you're aware 

10   that, as Katrina's pointed out, under the statute 

11   you're supposed to -- if we want retain the option 

12   of collecting those fees we are supposed to give 

13   them an upfront estimate of what they might be. 

14             MR. OLSON:  Perry.  I can ballpark the 

15   postage; ballpark 20 to 30 hours of staff time.  I 

16   think if it is computer printouts, you're not 

17   talking thousands of pages of copies, I wouldn't 

18   think.  

19             EXECUTIVE DIRECTOR JOHNSON:  This is 

20   Perry.  In regards to the table, you mean?  

21             MR. OLSON:  Yes.  

22             EXECUTIVE DIRECTOR JOHNSON:  I don't 

23   think that's the big deal.  I think the big deal 

24   is going to be the staff time in regards to 

25   addressing every envelope, buying every envelope, 
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 1   addressing and stuffing those envelopes, and the 

 2   postage, so --   

 3             MS. KEUNE:  Figuring out if we have 

 4   accurate rosters.   

 5             EXECUTIVE DIRECTOR JOHNSON:  Mary Ann 

 6   just pointed out figuring out the accurate roster 

 7   of officers, and you know, that's on the agency 
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 8   really, because it is in the statute that you have 

 9   to notify POST, so we're going to send out a bunch 

10   that won't be officers anymore, and we're going to 

11   miss some officers, but it isn't on us, it is on 

12   the agencies.  

13             MR. OLSON:  And you may just do a 

14   preemptive letter the Chiefs and Sheriffs saying, 

15   "This mass mailing is going out.  If your roster 

16   is not updated, this is what's going to happen."  

17             EXECUTIVE DIRECTOR JOHNSON:  This is 

18   Perry.  I think that's a good idea.  We can front 

19   load that.  

20             MR. TWEETEN:  You could even, it seems 

21   to me, it would be one reasonable approach to 

22   simply notify the agency, and send them a copy of 

23   the letter, and ask them to pass it along to all 

24   of the officers.  

25             MR. OLSON:  What happens if you have the 
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 1   Chief or Sheriff that doesn't get it to an officer 

 2   -- going back to what Jim said -- bypass them?  

 3   Does that claim come back to POST, or does that 

 4   claim to go to the agency?  

 5             MR. TWEETEN:  Katrina tells me that we 

 6   don't have an accurate roster of mailing addresses 

 7   for the officers now.  
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 8             MR. OLSON:  But even if we just send it 

 9   out to the roster we had now, if they're not on 

10   that, we have a defense of saying we were noticed, 

11   because by law, you're supposed to -- and so your 

12   claim is against your city or your claim is 

13   against your county.  

14             MR. TWEETEN:  But that would be true if 

15   local Chief or Sheriff didn't pass it on, too.  

16             MR. OLSON:  That's what I was wondering.  

17             MR. TWEETEN:  The claim would be against 

18   the -- (inaudible) --   

19             CHAIRMAN HARBAUGH:  Let's talk about 

20   clarification.  If we go --   

21             MS. BOLGER:  But it's one for each 

22   officer to the agency; is that correct?  

23             CHAIRMAN HARBAUGH:  Are we talking 

24   agency administrators or every individual officer?  

25             MR. TWEETEN:  That was the point that I 
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 1   was trying to make.  I think you can certainly 

 2   make a good argument that, given the inadequacy of 

 3   POST's records with respect to the addresses of 

 4   the individual officers, and that some of our 

 5   addresses are going to be dated, some of the 

 6   officers are dead, some have left the state.  
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 7             MS. BOLGER:  We don't even know where 

 8   they are right now -- (inaudible) --   

 9             MR. TWEETEN:  We don't even know where 

10   they are right now.  Given that, the best way, the 

11   most reasonable way to get a notice out to the 

12   officers is send it to the agency.  They know who 

13   they've got currently under employment, and to 

14   send a letter with an enclosure, as an enclosure 

15   to a letter to the agency saying, "This action is 

16   going to be filed.  Here is what it's about.  And 

17   here is a letter notifying your certified officers 

18   about this action.  Please pass it on to all of 

19   our certified officers."  

20             And I think that is more likely to get 

21   an -- to reach the highest number of currently 

22   employed officers than to trying to use what's in 

23   the data base now, because they're probably hit or 

24   miss at best in terms of the accuracy of the 

25   address information.  
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 1             EXECUTIVE DIRECTOR JOHNSON:  This is 

 2   Perry.  I disagree.  I think that we send one to 

 3   everybody, on every roster, to every agency 

 4   address that we have got.  I would never 

 5   anticipate trying to send a letter to the home of 

 6   any officer.  We know where every officer is, 
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 7   based on the rosters that we've got.  We know 

 8   where they are.  

 9             MS. BOLGER:  Based on how accurate our 

10   rosters are.  

11             MR. OLSON:  But the accuracy once again 

12   doesn't reside with you.  

13             MS. BOLGER:  No, I know that.  I'm just 

14   saying that there will be -- (inaudible) -- are 

15   not with that agency any longer, that are going to 

16   get missed one way or another, whether we send 14 

17   of the same thing to the agency or not.

18             MR. STRANDELL:  Is that something that 

19   you guys can decide what to do?  

20             EXECUTIVE DIRECTOR JOHNSON:  Yes, we 

21   can.  

22             CHAIRMAN HARBAUGH:  I think we'll take 

23   about a 20 minute break, have lunch, and other 

24   needs.  

25                     (Recess taken)
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 1             CHAIRMAN HARBAUGH:  Go ahead and 

 2   reconvene, please.  Everybody ready.  We'll get 

 3   started again.  I think we'll get going.  After 

 4   all, we are up to our ten-fifteen local time now.  

 5   We're actually at the Director's report, so that 
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 6   must be like ten-thirty.  

 7             EXECUTIVE DIRECTOR JOHNSON:  It must be 

 8   ten-thirty.  This is Perry.  There are several 

 9   things I want to visit with the Council about 

10   today.  

11             But you know, what I'd like to start 

12   with right now is today is December 7th, 2016, and 

13   it's the 75th anniversary of Pearl Harbor.  And 

14   the reason that we get to sit in this room of 

15   course is because of the United States military, 

16   and the fact that they protected this freedom for 

17   all of these 75 years, and actually hundreds of 

18   years now.  And if we could just have a moment of 

19   silence just to commemorate this great nation and 

20   those men and women who lost their lives in the 

21   service to our country, I'd really appreciate it.  

22             Thank you.  I'll direct your attention 

23   to page 60.  During our last meeting, we discussed 

24   a DUI SFST training issue that related to 

25   Stevensville Police Department, Chief James 
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 1   Marble.  He had reached out and asked me to come 

 2   to the Council, and have you folks maybe help 

 3   approve some training protocol.  

 4             What you see on page 60 and 61 are just 

 5   a series of emails between myself and Ben Vetter, 
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 6   who runs that program over at the forensic science 

 7   lab in Missoula.  And the bottom line is I asked 

 8   him if it was possible even for this request to be 

 9   granted, and his bottom line is no.  It is not 

10   cost effective for us to hold a class for two or 

11   three people.  That takes the discussion off of 

12   the table for POST anyhow.  The people that 

13   provide that training don't have the means or even 

14   the interest to do that.  They suggest that he do 

15   what everybody else in the state does, and that's 

16   to attend a 40 hour SFST training to get 

17   recertified.  So I just wanted to bring that to 

18   your attention.  

19             Page 62.  That's our budget report.  We 

20   are in the black.  We have been extremely 

21   conservative in our approach to spending money.  

22   We have plenty of resources available in regards 

23   to especially the legal costs that we may incur as 

24   a result of any of this discussion that we entered 

25   into today.  So I think this is probably a good 
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 1   time to move forward.  

 2             In regards to carry forward money, last 

 3   time we presented, we were under the impression 

 4   that we were going to carry forward part of our 
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 5   reverted funds from our last budget.  We only -- 

 6   (inaudible) -- about 15 or $16,000.  We thought 

 7   there would probably be -- I don't know -- $3,500 

 8   or $4,500.  DOJ didn't revert any funds, is my 

 9   understanding.  Everything went back into the 

10   General Fund.  So I wanted to come back to you and 

11   say where I thought that we had some additional 

12   funds, $3,000 or $4,000, it actually didn't come 

13   to fruition, and I just wanted to make sure that I 

14   gave you accurate information.  

15             Legislative update.  We've actually been 

16   pretty active with that.  We have talked with 

17   Rachel Weiss who -- I don't really know how we fit 

18   into that.  She is the attorney that's attached to 

19   the Interim Law and Justice Committee; is that 

20   right?  

21             MS. BOLGER:  Uh-huh.  

22             EXECUTIVE DIRECTOR JOHNSON:  And our 

23   package was moved forward and out of that 

24   committee with the recommendation that they help 

25   us draft.  We've provided all of our information 
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 1   to them in regards to what was approved at the 

 2   last meeting, and she has already put it into the 

 3   draft formula that they use to present it to the 

 4   Legislature.  
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 5             I want to make sure, though, that I 

 6   discuss with you on Page 63 the reserve officer 

 7   statute.  When we got to looking at that, a lot of 

 8   our discussion about the proposed legislation 

 9   related to really cleaning up some language, and 

10   making it really easy to understand.  And when we 

11   went back and took a look at this reserve statute, 

12   we changed it from what was approved at the last 

13   Council meeting to this, to what you see here 

14   right now.  

15             And the changes were because when we did 

16   look at it, we couldn't even hit the mark that we 

17   had gotten into, where it was clear language.  And 

18   we think that we have hit it.  So I'm here seeking 

19   forgiveness rather than permission, because we 

20   already submitted this to them.  If in fact you 

21   feel like you want to go back to the original 

22   format, it is not too late.  I can contact Rachel 

23   at the end of this business meeting today and say, 

24   "Hey, let's go to back to the way that it was," 

25   and she'll redraft that into the format that we 
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 1   had before.  

 2             But this looks like something that an 

 3   administrator anywhere in the state could take a 
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 4   look at, and understand how it works, how it works 

 5   for a retired officer, how he maintains his 

 6   certification by becoming an active reserve 

 7   officer, things like that.  So this is a 

 8   discussion item if you feel like you want to.  

 9             CHAIRMAN HARBAUGH:  Comments or 

10   questions for Perry?   I think it looks good.  

11             EXECUTIVE DIRECTOR JOHNSON:  Would this 

12   be something I need a motion on to make sure that  

13   --  

14             UNKNOWN SPEAKER:  (Inaudible)  

15             EXECUTIVE DIRECTOR JOHNSON:  I don't 

16   know.  

17             MS. BOLGER:  Was there a motion approved 

18   for the prior language?  

19             So do we need a new motion to approve 

20   the new language since the prior language was 

21   approved by a motion?  

22             EXECUTIVE DIRECTOR JOHNSON:  I think we 

23   probably do.  

24             MR. OLSON:  I so move that the language 

25   for the reserve officers be accepted and that 
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 1   Perry never brings it before the board again.  

 2             MR. THOMAS:  This is Jim.  I second it.  

 3             CHAIRMAN HARBAUGH:  We have a motion and 
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 4   a second.  Any further discussion?  

 5             (No response)  

 6             CHAIRMAN HARBAUGH:  Move to an immediate 

 7   vote.  All those in favor, please signify by 

 8   saying aye.  

 9             (Response)

10             CHAIRMAN HARBAUGH:  Opposed, same sign.  

11             (No response)

12             CHAIRMAN HARBAUGH:  Motion carries.  

13             EXECUTIVE DIRECTOR JOHNSON:  The people 

14   on the floor are probably hating me right about 

15   now, but legislative update.  

16             The reserve officer statute, the 

17   misdemeanor probation pretrial services officer, I 

18   think we may have some folks on the phone.  If we 

19   still have Steve Ette and Andrea Lower on the 

20   phone, they may want to comment about this.  

21             I would point out to you that as a 

22   staff, we approached Beth McLaughlin.  During our 

23   last Council meeting, we talked about where there 

24   might be a possibility to move some of the 

25   training requirement for some of these officers to 

  

                                               208
 1   a different location.  We visited with Beth 

 2   because you can only have a pretrial or 
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 3   misdemeanor probation true-up through a Justice or 

 4   Municipal Court, and all of those Judges, those 

 5   Justices of the Peace and these Municipal City 

 6   Courts are trained by the Court Administrator.  

 7             So we thought because they're the ones 

 8   that can create these programs, it might pay to 

 9   have a conversation with that Court Administrator 

10   who provides that training, to see if they're 

11   might be a look here for them to also do that kind 

12   of training with these officers.  And Beth said 

13   absolutely not as nicely as she possibly could.  

14   So that just doesn't work.  

15             Kevin had suggested earlier that maybe 

16   DLI might be a spot for it.  I think Sarah reached 

17   out to them, and they weren't interested in that 

18   either.  I think that there is some concern about 

19   this misdemeanor and probation or pretrial 

20   services statute, because we really have gone back 

21   in there and defined what one of them is.  There 

22   never was really a definition of what they are.  

23   We've really narrowed the scope of what POST's 

24   footprint over them would be, and that would be 

25   government employed people.  
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 1             So I anticipate that there is probably 

 2   some vendors out there that are providing services 
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 3   already that have some issues with that.  In fact, 

 4   I disregarded -- I should have maybe called Dan 

 5   Cederberg to see if he was still on the phone, 

 6   too.  If any of you folks have some insights or 

 7   comments that you want to make to the Council, 

 8   this is probably a good time for that.  

 9             MR. ETTE:  Perry, this is Steve.  

10             EXECUTIVE DIRECTOR JOHNSON:  Hi, Steve. 

11             MR. ETTE:  I just wanted to -- Andrea is 

12   sitting here with me, too, and we just wanted to 

13   say thank you for drafting this up, and we really 

14   like how it's written.  We did have just a couple 

15   of minor recommendations for you if you don't 

16   mind.  

17             EXECUTIVE DIRECTOR JOHNSON:  Hey, Steve, 

18   this is Perry.  Just give me a minute.  I want to 

19   get everybody on the right page.  

20             MR. ETTE:  Okay.  

21             EXECUTIVE DIRECTOR JOHNSON:  91.  Go 

22   ahead, Steve.  

23             MR. ETTE:  Okay.  I'm actually looking 

24   at Page 86.  Subsection (2), it talks about, 

25   "Pretrial officer must be a public safety officer 
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 1   as defined in 44-4-401," and it also states the 
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 2   same thing about a misdemeanor probation officer 

 3   later on on Page 92.  

 4             But what I was going to bring up is 

 5   actually in that section 44-4-401, it specifically 

 6   identifies and defines each one of the public 

 7   safety officers.  And we would highly recommend 

 8   that there be two more categories attached to that 

 9   44-4-401 specifically for pretrial officer and 

10   misdemeanor probation officer.  

11             EXECUTIVE DIRECTOR JOHNSON:  Well, I 

12   think on page 81, Steve -- this is Perry.  I think 

13   on Page 81, you would see Subsection (k) and 

14   Subsection (l) do define those in our draft 

15   legislation for 44-4-401.  

16             MR. ETTE:  Oh, okay.  We just missed 

17   that when we were looking at it.  So no, that 

18   would be great then.  

19             And the other one was just a minor -- 

20   but it might be a good time to correct -- is under 

21   Page 91, and it is underneath that Section 15, 

22   46-23-1005.  To make it consistent with the 

23   pretrial officers, where it states, "Misdemeanor 

24   probation officer associated with a Justice 

25   Court," I would ask that we place District Court 
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 1   in there also, because the District Courts do 
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 2   order people to misdemeanor probation.  

 3             EXECUTIVE DIRECTOR JOHNSON:  This is 

 4   Perry.  They may be doing that, but it looks to me 

 5   like it would be outside of the scope of the 

 6   statute for misdemeanor probation.  They can't 

 7   establish a misdemeanor probation office, 

 8   according to the statute.  

 9             MR. ETTE:  Well, they could if they were 

10   in there, because District Court not only 

11   sentences people on felonies, but they also do 

12   sentence people on misdemeanors.  

13             MR. OLSON:  Steve, this is Kevin Olson.  

14   If you turn to Page 92.  So the difference is 

15   establishing the office, and then the associated 

16   authority.  And on Page 92 it says, "The 

17   misdemeanor probation officer shall monitor 

18   offender for misdemeanor sentence compliance."  

19             MR. TWEETEN:  But I think his point is 

20   that District Courts have misdemeanor sentences as 

21   well.  

22             MR. OLSON:  Yeah, so, but the first one 

23   says they establish a probation office associated 

24   with the Justice and Municipal Courts, but then I 

25   read on and it says, "Shall monitor offenders for 
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 1   misdemeanor sentence compliance," and it is silent 

 2   as to who adjudicated the case.  

 3             MR. ETTE:  Right, and I was just saying 

 4   that a local government could establish a 

 5   misdemeanor probation office associated with any 

 6   of those Courts, and any of those Courts could 

 7   then designate people to be placed on that 

 8   program.  

 9             I guess what I don't want to have is 

10   seven or ten years down the road concern about 

11   whether someone in District Court could be placed 

12   on misdemeanor probation, because they 

13   intentionally left that off the misdemeanor 

14   probation, but yet put under pretrial officers.  

15             MS. CLERGET:  Perry, I think the 

16   municipal establishes, but District Court can ust 

17   it.  

18             MR. OLSON:  So this is Kevin.  It's 

19   Sarah's opinion that the Justice or Municipal 

20   Court creates the office, but any Court of 

21   competent jurisdiction can use the office.  

22             MS. CLERGET:  I think that's what the 

23   statute is saying, yes.  This is Sarah.  

24             MR. ETTE:  And we would technically 

25   disagree with that the Courts have to create this 
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 1   office.  There is a statute that allows for local 

 2   governments to establish these offices, and it is 

 3   listed underneath the Community Corrections Act, 

 4   which allows them to also establish these offices.  

 5             And we consider that when the Court 

 6   designates us, it is because it is a designation 

 7   through their Court order that somebody be 

 8   supervised, because we're not under any funding 

 9   under the Courts, or attached to the Supreme 

10   Court, and that's why they don't wish to do our 

11   training either.  

12             EXECUTIVE DIRECTOR JOHNSON:  Steve, this 

13   is Perry.  I guess if a change is going to be 

14   made, I don't think this Council ever anticipated 

15   that we wanted to change any part of that, and 

16   this has already been drafted.  So it might be 

17   something we could look at in the future.  

18             And I don't know what community 

19   corrections legislation or statute that you're 

20   looking at that allows someone other than a local 

21   government establishing a misdemeanor probation 

22   office associated with the Justice Court, 

23   Municipal Court, or City Court.  I don't know what 

24   that statute would be, and I don't think I've ever 

25   seen it.  So we could talk about --   
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 1             MR. ETTE:  We're associated with them.  

 2   It is just that we're not directly underneath 

 3   their administrative rule, I guess.  And that's 

 4   something that we can discuss later.  That's no 

 5   big deal.  I wanted the language just to be 

 6   consistent between pretrial and misdemeanor 

 7   probation, and this is the first opportunity that 

 8   we've had to see the draft legislation, so I just 

 9   wanted to provide you that input.  But we do 

10   appreciate the time to do this, and thank you for 

11   how you've lined it out.  

12             EXECUTIVE DIRECTOR JOHNSON:  You bet.  

13   This is Perry again.  I just want to reiterate 

14   that you think we did an excellent job, and you're 

15   really satisfied with this draft.  

16             MR. ETTE:  Well, that's your words.  

17             EXECUTIVE DIRECTOR JOHNSON:  That sounds 

18   like affirmation to me.  This is Perry again.  

19   That moves us then to -- Is there any other 

20   comments?  

21             MR. CEDERBERG:  Perry, this is Dan 

22   Cederberg.  

23             EXECUTIVE DIRECTOR JOHNSON:  Hi, Dan.  

24             MR. CEDERBERG:  Hi.  Listen, I've been 

25   monitoring from Missoula Correctional Services, 
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 1   and of course your legislation eliminates our 

 2   programs, and we oppose that.  

 3             EXECUTIVE DIRECTOR JOHNSON:  Dan, this 

 4   is Perry.  I don't think that it does eliminate 

 5   your program.  I think it eliminates POST's 

 6   oversight of any privately employed vendor that 

 7   might provide these services, but I think the 

 8   services that you provide are through a contract 

 9   with a local government, and I think that you 

10   still have the ability to do that, you just 

11   wouldn't have POST oversight.  

12             MR. CEDERBERG:  We won't have any 

13   officers that are certified, so that wouldn't 

14   allow us to operate under our current parameters.  

15   So from our perspective, it eliminates our ability 

16   to operate the programs.  

17             EXECUTIVE DIRECTOR JOHNSON:  This is 

18   Perry.  I understand what you're saying.  

19             MR. CEDERBERG:  Thank you.  

20             EXECUTIVE DIRECTOR JOHNSON:  I don't 

21   know.  Is it something that you think that you --  

22             MR. TWEETEN:  Dan, this is Chris 

23   Tweeten.  I see your point.  I'm not sure it is 

24   something that POST is going to want to address at 

25   this stage, but it is obviously something that you 
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 1   can try to get changed when the thing comes up for 

 2   hearing.  So I guess if that's what you want to 

 3   do, I think we can certainly work with you at that 

 4   point, as far as the Council wants to go anyway.  

 5             MR. CEDERBERG:  Well, Chris, this is Dan 

 6   again.  Our take on what has been done is 

 7   different than that, that the Council has made a 

 8   decision that our program, that the only people 

 9   that are going to be certified are people who work 

10   for government, and as I said, that eliminates our 

11   program.  And so we haven't had any indication 

12   that you're willing to work with us in the context 

13   in which we're proceeding.  So that has been our 

14   take.  

15             I don't know what you're -- When you say 

16   you'd be willing to work with us, does that mean 

17   you'd be willing to consider the fact that 

18   non-governmental employees would be certified?  

19             MR. TWEETEN:  Dan, I wasn't involved in 

20   the drafting of this, so I'm not intimately 

21   familiar with most of it, but let me talk to 

22   Perry, and Sarah, and the people that worked on 

23   the drafting of this, and we may be able to get 

24   back in touch with you and talk about it and see.  

25             MR. CEDERBERG:  This is Dan again.  That 
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 1   would be great.  We saw the draft of the 

 2   legislation before the last meeting, and it 

 3   specifically excludes the ability for our 

 4   employees to be certified, which as we interpreted 

 5   it does eliminate our ability to do what we're 

 6   doing.  And so we just assumed you'd made that 

 7   decision, and that that wasn't -- that's what you 

 8   were going to be.  

 9             We certainly would be interested in 

10   talking to you, and in fact initially a year ago, 

11   when we met here in Missoula, we anticipated that 

12   we would be working together on this legislation, 

13   but the intervening rules and actions by the 

14   committee, by POST, led us to believe that was not 

15   the case.  

16             We're always willing to talk, but what 

17   we need for our program to survive is for a 

18   recognition that the misdemeanor probation 

19   programs can be established by the local 

20   governments, and we need the training piece.  So 

21   that's how we're headed forward.  If we could head 

22   forward together, that would be great, but like I 

23   said, based on the conduct and actions of POST 

24   over the last year, we've assumed that you didn't 

25   want to go that way.  
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 1             MR. TWEETEN:  Well, we'll discuss it, 

 2   and I'll discuss it with my clients and we'll see.  

 3             MR. CEDERBERG:  You'll get back a hold 

 4   of me, Chris?  

 5             MR. TWEETEN:  Sure.  I think I can.  

 6   They want me to tell you that what's in the bill 

 7   is going to stay that way.  So anyway, I'll give 

 8   you a call after I have a chance to talk with my 

 9   client.  

10             MR. CEDERBERG:  Thank you.  

11             EXECUTIVE DIRECTOR JOHNSON:  Dan, this 

12   is Perry.  I think, though, that before you get 

13   off the phone and before we go away from this 

14   topic, I want to make sure that we recognize that 

15   the POST Council's position has been that publicly 

16   employed misdemeanor probation officers are 

17   misdemeanor probation officers, and that privately 

18   employed misdemeanor probation officers could be 

19   called privately employed, but we never recognized 

20   them as being under the umbrella or oversight of 

21   the POST Council historically to begin with.  That 

22   was our conversation a year ago in October over in 

23   Missoula.  

24             MR. CEDERBERG:  Perry, this is Dan 
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25   again.  And my take away from the conversation in 
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 1   Missoula was we explained clearly, and the County 

 2   Attorney was there, and she explained how valuable 

 3   the service was, and how the set-up worked well 

 4   for Missoula County, and how they did not want to 

 5   have an in-house program.  They wanted to continue 

 6   the program with Missoula Correctional Services, 

 7   and under those circumstances, there would not be 

 8   -- the misdemeanor probation officers would not be 

 9   public employees.  That was pretty clear, I think.  

10             And we also understood at that point 

11   that you recognized that it was a good program, 

12   that it had benefit to the Missoula County folks; 

13   they wanted to go forward with it, and that we 

14   would work together to do that.  But subsequent 

15   actions have not led in that direction, and in 

16   fact, the proposed legislation specifically 

17   eliminates the ability for the Missoula County 

18   program to continue to proceed as it was described 

19   to you that day.  

20             And so my take, and Missoula 

21   Correctional's take on -- I won't speak for 

22   Missoula County's take -- is that you've gone in a 

23   different direction from what we agreed on at our 

24   meeting in Missoula last year.  That's fine.  
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25   You're certainly entitled to do that.  But that's 
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 1   our take on it.  

 2             EXECUTIVE DIRECTOR JOHNSON:  This is 

 3   Perry again, Dan.  Thanks for your insight into 

 4   that.  That wasn't my take away from it.  But 

 5   Chris and I will talk, and Chris will be back in 

 6   touch with you.  

 7             MR. CEDERBERG:  Thank you.  

 8             EXECUTIVE DIRECTOR JOHNSON:  Thank you.  

 9   Any further discussion on that?  

10             (No response)  

11             EXECUTIVE DIRECTOR JOHNSON:  Hearing 

12   none, we'll move to Item No. IV, Page 94, March 

13   Basic Coroner Training.  

14             I put this statute in here because I 

15   wanted to remind the Council that POST Council is 

16   responsible for coroner training in Montana, and 

17   Sub (2)(b) talks about how we'll do that annual 16 

18   hour.  (2)(a) talks about how about the Council is 

19   responsible for conducting a 40 hour basic every 

20   other year, after every general election.  

21             And what I would remind you of is that 

22   earlier we talked about Bob Edwards and the 

23   Sheriff up in Cascade County, Bob Rosipal, being 
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24   involved with this advanced death investigation 

25   class next week.  They've also been the driving 
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 1   force that has helped POST maintain that Basic 

 2   Academy class for Courts.  They come to the 

 3   Academy.  They'll be there the week after next for 

 4   40 hours.  They have put together the training 

 5   curriculum.  We approved that curriculum last year 

 6   for that coroner basic.  They'll do it again in 

 7   December.  

 8             We have so much interest in that class 

 9   and so much enrollment that we have expanded it.  

10   Not only are we going to do it in December, 

11   they're going to offer that again in March up at 

12   Cascade County, so that we can handle the amount 

13   of people that wanted to attend that coroner basic 

14   class.  

15             And part of the reason that they offered 

16   to do that even was because they wanted to 

17   probably put another ten or twelve of their own 

18   officers through the coroner basic, so that they 

19   have that ability, even if they may not be acting 

20   as a coroner on each of these calls, but they have 

21   ability to know what the coroner's duties are, and 

22   how they would be responding to death 

23   investigations.  
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24             So that's something I just wanted 

25   everybody to be aware of, and to recognize those 
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 1   partners that we've got up there in Great Falls, 

 2   that have just been just tremendous assets to the 

 3   Council.  

 4             Any questions about that?   

 5             (No response)  

 6             EXECUTIVE DIRECTOR JOHNSON:  Hearing 

 7   none, move to certificates awarded, starting at 

 8   Page 96.  I'll look over at Mary Anne, who is 

 9   giving me all these arm signals.  200 certificates 

10   she tells me.  We usually have a bottom line for 

11   you.  And 200 is kind of a light duty for us, 

12   because we've been doing between 300 and 350 every 

13   quarter, so --   

14             MR. STRANDELL:  So what are you doing 

15   with all your free time, Perry?  

16             EXECUTIVE DIRECTOR JOHNSON:  That brings 

17   us to page -- equivalency granted.  Oh, that's not 

18   a page, that's just a list.  The list is eight 

19   strong.  These are officers that have applied for 

20   the equivalency, and have been granted the ability 

21   to attend the classes.  Eight of them.  

22             Extensions that have been granted, there 
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23   is 16 of them.  We expect to continue to see a lot 

24   of extensions.  The Academy basic classes are 

25   full.  The waiting lists are full.  They've really 
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 1   worked hard to try to accommodate the population 

 2   that needs Basic Academy training, but man, you 

 3   know.  I think we've heard it from Kevin, we've 

 4   heard from Glen if we gave Mike the opportunity to 

 5   tell us the same thing.  

 6             The capacity of the Academy is always at 

 7   or near capacity.  That's all there is to it.  And 

 8   this is proof in the pudding right here.  We're 

 9   here in this room today because the Academy is 

10   full.  There wasn't a room available for us, and 

11   this worked out very well for us, but 

12   traditionally we've really been able to shoehorn 

13   our way into some of those meeting rooms.  So 

14   that's just the way it is.  

15             So I think we'll probably continue to 

16   see extensions.  We get them just about every day, 

17   don't we?  

18             MS. BOLGER:  Yes, that and we're getting 

19   an uptick on the EQ requests.   

20             EXECUTIVE DIRECTOR JOHNSON:  I see Steve 

21   Crawford left, the Chief from Bozeman.  But I 

22   teased him just a little while ago, in regards to 
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23   the Montana being a destination for law 

24   enforcement.  Bozeman hires a tremendous amount of 

25   EQ officers.  They must have a tremendous 

  

                                               224
 1   recruiting effort, and just word of mouth I think 

 2   is out there, where some of these officers are 

 3   coming from North Carolina, or Florida, or 

 4   wherever.  They're getting into these Montana 

 5   agencies, and really working out well.  So that's 

 6   where we're at there.  

 7             Closed cases are on Page 107, beginning 

 8   on 107.  We gave you a synopsis of the allegations 

 9   from everything that we've got going.  

10             MS. BOLGER:  So the cases before the 

11   black bar are open cases, the cases under the 

12   black bar are cases that we've closed since June.  

13   So that gives you an idea what the caseload is.   

14             EXECUTIVE DIRECTOR JOHNSON:  This is 

15   Perry again.  This is my opportunity to recognize 

16   again.  I think all that dynamic -- that case 

17   status committee is working.  Since June, we've 

18   closed out almost two dozen cases.  We've still 

19   got nearly four dozen open cases, and the oldest 

20   one going all the way back to 2012.  That's that 

21   case with Larry Reinlosoder down in Colstrip.  Oh, 
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22   that's right.  I'm not supposed to say.  

23             MR. OLSON:  Larry the cable guy.  

24             EXECUTIVE DIRECTOR JOHNSON:  So anyhow, 

25   I outran my headlights.  If that only happens once 
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 1   every meeting, I feel pretty successful.  

 2             So there you have it.  If there is no 

 3   questions about that, then we'll move on to office 

 4   updates.   

 5             MR. STRANDELL:  Perry, I think you need 

 6   to check on Sarah.  

 7             EXECUTIVE DIRECTOR JOHNSON:  She's going 

 8   to look at me, and she's going to say, "After 

 9   February, it is your problem anyway."  

10             MR. TWEETEN:  Put her into premature 

11   labor.  

12             EXECUTIVE DIRECTOR JOHNSON:  No doubt.

13             CHAIRMAN HARBAUGH:  Can I pose a 

14   question to the Council?  I think that we had some 

15   discussion on this at our last status committee 

16   meeting.  But is the Council okay with this 

17   information being made available to you in this 

18   format?  Obviously with the pending cases that the 

19   status committee can't have any discussion, but 

20   the closed cases, is the Council comfortable with 

21   that level of information or --   
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22             MR. OLSON:  This is Kevin.  I think it 

23   is fine.  One question.  I look on the web page, 

24   and remember, we used to do the yearly integrity 

25   report.  Are we still posting the closed cases on 
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 1   there?  

 2             EXECUTIVE DIRECTOR JOHNSON:  Yes.  

 3             MR. OLSON:  Perfect.  Thank you.

 4             MS. CLERGET:  Hypothetically.  Time 

 5   allowed.  Let's put it that way.  

 6             MR. OLSON:  But I was going to say even 

 7   that, just that posted on there, for the closed 

 8   cases I think, so that you're not expending a 

 9   bunch of time.  Just cut and paste those closed 

10   cases in a new web format, and just leave it at 

11   that.  

12             EXECUTIVE DIRECTOR JOHNSON:  We present 

13   the integrity report to every Basic Academy class, 

14   too.  Detention, dispatch, law enforcement, they 

15   all see that integrity report or portions of it, 

16   and they get some discussion about it.  

17             MS. BOLGER:  Examples are made.   

18             EXECUTIVE DIRECTOR JOHNSON:  Yes, they 

19   are.  And I don't know what effect that has, 

20   because we see no end to the allegations that we 
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21   receive.  

22             I think we talked about this before, but 

23   like three years ago when I first came here, we 

24   had maybe 30 open cases, and 28 or 29 of them were 

25   from the community, members of the community.  

  

                                               227
 1   We've got 43 open cases now.  We've closed 23.  So 

 2   there is 67 cases.  And maybe one or two of them 

 3   were from the community.  The rest are from the 

 4   agencies.  

 5             So I think that the agencies -- and you 

 6   can see it in the room, you could hear it on the 

 7   phone today.  The agencies are engaged.  They're 

 8   interested in what we're doing.  I get calls 

 9   nearly every day from someone that says, "Hey, 

10   what do you think about this?  Has this met the 

11   threshold of something that you want to see and 

12   consider?"  

13             Normally I just say, "Just send it to me 

14   anyhow.  I'll run it by the case status 

15   committee," and you might see it on that report 

16   and you might not, because the case status 

17   committee looks at some of them and says, "Hey, 

18   that was a policy violation.  The agency handled 

19   it appropriately.  We don't even need to put our 

20   oars in the water and pull on that."  
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21             So I think it has worked out pretty 

22   good.  I think the oversight between the POST 

23   Council and the stakeholders I think is pretty 

24   strong right now, at least my impression of it.  

25             Office updates, I just wanted to talk 
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 1   once again about Sugar CRM.  That's that new data 

 2   base that we bought two and a half years ago, paid 

 3   cash for it, and never have turned it on yet, but 

 4   we're moving forward.  We had Justin Stolp from IT 

 5   in our office last week.  The ball is kind of our 

 6   court.  We actually were on the phone with that 

 7   vendor from some foreign country that talked in 

 8   American.  He probably was like in Florida or 

 9   something.  

10             But I think that we are making some 

11   progress, and we're going to get to that point 

12   where we're going to start to convert data.  So 

13   I'm heartened by that.  

14             CHAIRMAN HARBAUGH:  Are you still on the 

15   phone, Truman?  

16             MR. TOLSON:  Yeah.  I'll believe that 

17   when it happens.  

18             CHAIRMAN HARBAUGH:  I want to make sure 

19   you got that.  
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20             MR. TOLSON:  Yes.  Thanks, Tony.  I 

21   appreciate that.  

22             CHAIRMAN HARBAUGH:  Absolutely.  

23             EXECUTIVE DIRECTOR JOHNSON:  Thank you, 

24   Tony.  I'm glad that you acknowledged that that 

25   fellow was still waiting.  
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 1             Today, since we were off location, our 

 2   temp is Karli Lindberg.  You've met her at 

 3   previous meetings.  She's still a temp.  We 

 4   attempted to make her into a permanent temporary 

 5   position.  We submitted it to the Governor, and we 

 6   were denied the opportunity to hire her part-time 

 7   for a temporary basis.  

 8             But the scope of work that we have, 

 9   we've been able to maintain more than enough 

10   projects to keep her in business.  And there is 

11   more than enough projects at the Council to keep 

12   her in business for a long time.  And she's worked 

13   out very well.  She's just a tremendous asset to 

14   the office, and kind of a bright light for all of 

15   us.  She's an inspiration.  

16             With that, we're up to 11:00 in the 

17   morning.  Back to you, Mr. Chairman.  

18             CHAIRMAN HARBAUGH:  Committee reports.  

19   Bill Dial is not here for ARM discussion.  
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20             EXECUTIVE DIRECTOR JOHNSON:  This is 

21   Perry.  I can speak on behalf of Bill.  We didn't 

22   meet with that ARM Committee.  

23             CHAIRMAN HARBAUGH:  Jim Cashell, 

24   anything coroner related?  

25             MR. CASHELL:  What Perry had to say.  

  

                                               230
 1             CHAIRMAN HARBAUGH:  John, do you want to 

 2   say anything about case status?  

 3             MR. STRANDELL:  I think it has been 

 4   covered.  Because of the activity, we're going to 

 5   start meeting monthly on the first Wednesday of 

 6   every month.  So we'll have scheduled meetings.  

 7   As Perry outlined, we're really busy, and I know 

 8   of a couple new cases that are coming up.  Four 

 9   new cases?  

10             MS. BOLGER:  So far.

11             CHAIRMAN HARBAUGH:  Jim Thomas, 

12   curriculum.  

13             MR. THOMAS:  Nothing to report.  

14             CHAIRMAN HARBAUGH:  Kimberly on business 

15   plans, policy.  

16             MS. BURDICK:  Nothing to report.  

17             CHAIRMAN HARBAUGH:  Any other items for 

18   discussion?  

236



file:///dojhlnmlea001/Share/Post/Council%20Meetings/2017/2-1-17/12-7-16%20Meeting%20Minutes.TXT[1/24/2017 8:34:12 AM]

19             MR. NEITER:  Tony, Tim here.  I should 

20   have jumped in on this earlier, but we were 

21   talking about backlog of training, and -- 

22   (inaudible) -- With the new classrooms built, is 

23   was that because of dorm space, lack of dorm space 

24   essentially?  

25             MR. McCARTHY:  I'll try to answer it.  A 
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 1   lot of it is dorm space.  The building crew -- and 

 2   we have rooms.  We don't have bedrooms for a lot 

 3   of the students that come in.  So with the basic 

 4   classes especially, we don't want to put them off 

 5   campus someplace.  That raises the cost to 

 6   everybody, and we're trying to prevent that.  

 7   What we've done is if it is a professional 

 8   program, we'll put those students off campus if it 

 9   is running parallel.  

10             We still have to be careful of the room 

11   space, the classroom space.  It is an issue.  But 

12   just -- I'll give you this, try to do this 

13   briefly.  

14             This particular Basic Class 160, six 

15   months ago, we had started to develop and we -- 

16   for lack of a better term -- it was going to be a 

17   mega class of 72 students going through this 

18   thing, and we had -- The way it is done, agencies 
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19   will submit and say, "Hey, will you hold you four 

20   seats for us?," "Will you hold six seats for us?," 

21   whatever it might be, so we have a list of seats, 

22   we have no names.  Some agencies have names.  

23             And as they got closer, we ended up with 

24   57 students -- well, 58.  Had to send one home for 

25   different reason out of their control.  So we have 
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 1   57 students, and originally we were going to start 

 2   with 72.  

 3             For the next class, January Class 161, 

 4   we have 60 people with a wait list of 35.  For the 

 5   next class we have 60 people with a wait list of 

 6   33, 34, whatever it might be.  But the following 

 7   September class, it is not full.  There's no wait 

 8   list.  

 9             And what happens is the closer we get, 

10   the agencies that are trying to put people on, 

11   they can't get them on -- background checks, 

12   whatever it might be.  So it seems to sound really 

13   bad up front all the time, but by the time the 

14   class hits, we are at that 60 mark, and we haven't 

15   had to really turn away too many people.  It 

16   always sounds bad up front, and when it comes time 

17   for the class, it is not as bad as it was four 
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18   months prior.  

19             So it is tight, and we've discussed 

20   doing a fourth class.  There are so many pitfalls 

21   with that.  We don't have the staff to do four 

22   classes.  We have to rely even more heavily on 

23   help from outside, which is tough to do, because 

24   you all have a job to do, and it is hard to get 

25   that help consistently and keep the education 
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 1   consistent.  

 2             So it is an ongoing battle.  One of the 

 3   things that we're trying to do -- and Debbie, God 

 4   bless her, she does a heck of a job with it.  As 

 5   we get closer and we don't have names, she starts 

 6   calling those agencies and saying, "Have you got a 

 7   name?  If no name, can release the seat?," so that 

 8   we can put these other people in.  So by the time 

 9   we get down, it might be a week, literally a week 

10   before, and she's called someone and said, "We 

11   have an open seat.  Can you send that person?"  So 

12   she really does stay on it the best she can.  

13             CHAIRMAN HARBAUGH:  Mike, do you publish 

14   an actual schedule of when and where the MAPPA is 

15   going to be around the state?  

16             MR. McCARTHY:  Yeah, there is.  

17             CHAIRMAN HARBAUGH:  I haven't seen it in 
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18   awhile, I guess, and the reason I ask that is we 

19   were the recipient -- I hired a new guy.  They 

20   called last week and said, "Can you get him in to 

21   the January one."  "Sure.  Where is the next 

22   MPAT?"  Well, it was in Miles City the day before 

23   yesterday, so I just missed it.  And if that 

24   schedule is something that is set out a ways, it 

25   might be helpful to agency administrators to have 

  

                                               234
 1   that.  

 2             MR. McCARTHY:  Sure.  

 3             MR. TOLSON:  Tony, this is Truman.  It's 

 4   on the Academy's website.  

 5             MR. McCARTHY:  It is on the web site.  

 6             CHAIRMAN HARBAUGH:  I'll take the hint 

 7   there then.  

 8             MR. TOLSON:  Sorry.  

 9             MR. McCARTHY:  Thanks, Truman.  

10             CHAIRMAN HARBAUGH:  You saved Mike.  

11             MR. TOLSON:  Push that data base back 

12   another year.  

13             MR. McCARTHY:  I'm going to take a 

14   little of this, though, because when Jeff Douglas 

15   sets that schedule, and he has his normal 

16   locations, he's having to deal with right now --  
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17   I forgot which city.  I want to say it is Bozeman.  

18   So we had to change it from Thursday to Friday, so 

19   you won't --   

20             MR. TOLSON:  It does change, yes.  

21             MR. McCARTHY:  Because they had to 

22   change it because of logistics.  So there are some 

23   changes that creep up.  Does that answer --   

24             CHAIRMAN HARBAUGH:  Anything else for 

25   the good of the cause?  Any need to go into 
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 1   executive session?  

 2             (No response)  

 3             CHAIRMAN HARBAUGH:  I would entertain a 

 4   motion to adjourn.  

 5             MR. OSTER:  So moved.  

 6             MR. STRANDELL:  Second.  

 7             CHAIRMAN HARBAUGH:  I think we vote on 

 8   whether to adjourn.  

 9             MR. OLSON:  MSPOA board meeting Friday 

10   morning at 8:00?  

11             CHAIRMAN HARBAUGH:  Actually, no.  It is 

12   tomorrow at 1:00.  Committee meetings will start 

13   tomorrow morning, and the board meeting will be at 

14   1:00.  

15             (End of recording)

16                       * * * * *
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Montana Public Safety Officer Standards & Training Council 
2260 Sierra Road East      Phone:(406) 444-9975  
Helena, MT 59602       Fax: (406) 444-9978 
         

dojmt.gov/post 
 
 

NOTICE OF ASSERTION OF PRIVACY INTEREST 
This form is to be completed and forwarded to the POST Council by January 3, 2017 if you wish to assert an 

individual privacy interest in your information pursuant to POST’s December 14, 2016 letter to you. 
 

 

Scripps News Service has agreed that it does not seek the information of 

officers who are currently working undercover if disclosure of the information 

may threaten the public or officer’s safety.   

 

If you are currently working undercover and your information needs to remain 

confidential for your safety or for the safety of the public, check here: ______ 

 

If you wish to assert a privacy interest for any other reason, check here: ______ 

 

The following is a list of items which could affect your ability to assert a privacy 

interest in the requested information: 

‐ If you are identified on social media as being law enforcement 

‐ If you and your occupation have been disclosed in print media 

‐ If you are listed on a roster on a public website or other public media 

‐ If you are in an elected or appointed law enforcement position 

 

I have reviewed POST’s December 14, 2016 letter, and I believe that I have an 

individual privacy interest which outweighs the public’s right to know.  I am 

requesting that my information be withheld from the information provided to 

Scripps News Service. 

 

 

__________________________________  ______________________________  
(Signature)          (Date) 

 

 

__________________________________________________________________ 
(Printed Name as it appears on your POST record) 

 

__________________________________________________________________ 
(Employing Agency Name) 
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1 HOUSE BILL NO. 94 

2 INTRODUCED BY F. GARNER 

3 BY REQUEST OF THE PUBLIC SAFETY OFFICER STANDARDS AND TRAINING COUNCIL 

4 

5 A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY REVISING PUBLIC SAFETY OFFICER STANDARDS 

6 AND TRAINING COUNCIL LAWS; CLARIFYING EDUCATION REQUIREMENTS FOR COUNTY CORONERS 

7 AND DEPUTY CORONERS; REVISING PEACE OFFICER EMPLOYMENT, EDUCATION, AND 

8 CERTIFICATION  STANDARDS;  REVISING  COUNCIL  DUTIES;  REVISING  LAWS  RELATED  TO   THE 

9 SUSPENSION OR REVOCATION OF A PUBLIC SAFETY OFFICER'S CERTIFICATION; REVISING DUTIES 

10 OF APPOINTING AUTHORITIES; PROVIDING A PENALTY FOR A VIOLATION OF CERTAIN PUBLIC SAFETY 

11 OFFICER CERTIFICATION REQUIREMENTS; PROVIDING REQUIREMENTS FOR PRETRIAL SERVICES 

12 OFFICERS;  CLARIFYING  TRAINING  REQUIREMENTS  FOR  PROBATION  AND  PAROLE    OFFICERS 

13 EMPLOYED BY THE DEPARTMENT OF CORRECTIONS; EXTENDING THE BOARD'S RULEMAKING      14    

AUTHORITY; AND AMENDING SECTIONS 7-4-2901, 7-4-2904, 7-4-2905, 7-32-240, 7-32-303, 44-4-401,     15     44-

4-403, 44-4-404, 46-9-108, 46-9-505, 46-23-1001, 46-23-1003, AND 46-23-1005, MCA." 

16 

17 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

18 

19 Section 1.  Section 7-4-2901, MCA, is amended to read: 

20 "7-4-2901.    Appointment  of  deputy  coroners.  (1)  The  coroner,  with  approval  of  the    county 

21 commissioners, may appoint one or more deputy coroners to assist the coroner or act in the coroner's absence. 

22 (2) At the time of appointment, a deputy coroner or acting coroner must meet the qualifications required 

23 of a coroner as provided in 7-4-2904(1) and (2)(a). Within a reasonable time after appointment, a deputy shall 

24 successfully complete the basic coroner course, as provided for in 7-4-2905(2)(a). The After the successful 

25 completion of the basic coroner course, the deputy shall must also meet the requirements for advanced education 

26 as provided in 7-4-2905(2)(b). 

27 (3)  A deputy coroner may be the coroner or qualified deputy coroner from another county." 

28 

29 Section 2.  Section 7-4-2904, MCA, is amended to read: 

30 "7-4-2904. Qualifications for office of county coroner. (1) In addition to the qualifications set forth in 
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1 7-4-2201, to be eligible for the office of coroner, at the time of election or appointment to office a person must be 

2 a high school graduate or holder of an equivalency of completion of secondary education as provided by   the 

3 superintendent of public instruction under 20-7-131 or of an equivalency issued by another state or jurisdiction. 

4 (2)  Each coroner, before entering the duties of office, shall: 

5 (a)  take and file with the county clerk the constitutional oath of office; and 

6 (b)  certify to the county clerk that: 

7 (i)  the individual has satisfactorily successfully completed the basic coroner course of study  provided 

8 in 7-4-2905 or that the individual has completed the equivalent educational requirements as approved by   the 

9 attorney general Montana public safety officer standards and training council established in 2-15-2029; or 

10 (ii) the individual intends to take the basic coroner course at the next offering of the course if the coroner 

11 has been appointed or was elected by other than a local government general election and, from the date of 

12 appointment or election and assumption of the duties as coroner, a basic coroner course was not offered. A 

13 coroner forfeits office for failure to take and satisfactorily complete the next offering of the basic coroner course." 

14 

15 Section 3.  Section 7-4-2905, MCA, is amended to read: 

16 "7-4-2905. Coroner education and continuing education. (1) Coroner education must be conducted 

17 by the Montana public safety officer standards and training council established in 2-15-2029. The council may 

18 adopt rules establishing standards and procedures for basic and advanced education. The cost of conducting 

19 the education must be borne by the department of justice council from money appropriated for the education. The 

20 county shall pay the salary, mileage, and per diem of each coroner-elect, coroner, and deputy coroner attending 

21 from that county. 

22 (2)  (a) The council shall conduct a 40-hour basic coroner course of study after each general election. 

23 The course, or an equivalent course approved by the council, must be completed before the first Monday in 

24 January following the election. The council may conduct other basic coroner courses at times it considers 

25 appropriate. 

26 (b)  The council shall annually conduct a 16-hour advanced coroner course. Unless there are  exigent 

27 circumstances, failure of any coroner or deputy coroner to satisfactorily complete the advanced coroner course, 

28 or an equivalent course approved by the council, at least once every 2 years results in forfeiture of office. The 

29 council may adopt rules providing a procedure to extend the 2-year period because of exigent circumstances." 

30 
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1 Section 4.  Section 7-32-240, MCA, is amended to read: 

2 "7-32-240.  Certification of Montana peace officer who leaves full-time or part-time employment 

3 to active reserve status in Montana. A peace (1) Except as provided in subsection (2), an officer who leaves 

4 full-time or part-time employment and enters an active reserve status within 36 to 60 months retains basic 

5 certification status after entering reserve status for as long as the peace officer remains an active reserve officer. 

6 has been issued a peace officer basic certification by the Montana public safety officer standards and training 

7 council or who is eligible for the certification and who becomes an active reserve officer in Montana may retain 

8 the officer's peace officer certification and return to full-time or part-time employment as a peace officer under 

9 the following circumstances: 

10 (a) If 36 or more months have passed the reserve officer has not had a break in service of more than 3 

11 years at any time since the peace officer's last date of employment as a full-time or part-time employment and 

12 the peace officer returns to full-time or part-time employment, the peace officer shall, upon return to retains the 

13 peace officer certification and may return to full-time or part-time employment as a peace officer from  reserve 

14 status without attending an equivalency course or returning to the basic academy, comply with 7-32-303(5)(c). 

15 (b) If the reserve officer has had a break in service of more than 3 years at any time since the officer's 

16 last date of employment as a full-time or part-time peace officer in Montana, the officer must successfully 

17 complete the peace officer basic equivalency course, as approved by the council, within 1 year of the officer's 

18 most recent appointment as a full-time or a part-time peace officer in Montana in order to maintain the officer's 

19 peace officer certification. If the officer fails the basic equivalency course, the officer must attend the peace officer 

20 basic course at the Montana law enforcement academy at the next available opportunity. 

21 (c)  If the reserve officer has had a break in service of more than 5 years at any time since the officer's 

22 last date of employment as a full-time or a part-time peace officer in Montana, the officer must successfully 

23 complete the peace officer basic course at the Montana law enforcement academy, as approved by the council, 

24 within 1 year of the officer's most recent appointment as a full-time or part-time peace officer in Montana in order 

25 to retain the officer's peace officer certification. 

26 (2)     (a) The provisions of subsection (1) do not apply to a peace officer who was last employed as a 

27 full-time or part-time peace officer outside of Montana, a peace officer who was last employed by a federal  or 

28 United States military law enforcement agency, or to a reserve officer outside of Montana. 

29 (b)  Officers listed in subsection (2)(a) are subject to the provisions of 7-32-303(5). 

30 (3)  For the purposes of this chapter, "break in service" means a continuous period in which the officer 
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1 is not performing the duties of a peace officer in Montana, either as a part-time or a full-time officer or as an active 

2 reserve officer." 

3 

4 Section 5.  Section 7-32-303, MCA, is amended to read: 

5 "7-32-303.  Peace officer employment, education, and certification standards -- suspension  or 

6 revocation -- penalty. (1) For purposes of this section, unless the context clearly indicates otherwise, "peace 

7 officer" means a deputy sheriff, undersheriff, police officer, highway patrol officer, fish and game warden, park 

8 ranger, campus security officer, or airport police officer. 

9 (2) A sheriff of a county, the mayor of a city, a board, a commission, or any other person authorized by 

10 law to appoint peace officers in this state may not appoint any person as a peace officer who does not meet the 

11 following qualifications provided in this subsection plus any additional qualifying standards for employment 

12 promulgated by the Montana public safety officer standards and training council established in 2-15-2029. A 

13 peace officer must: 

14 (a)  be a citizen of the United States; 

15 (b)  be at least 18 years of age; 

16 (c)  be fingerprinted and a search made of the local, state, and national fingerprint files to disclose any 

17 criminal record; 

18 (d) not have been convicted of a crime for which the person could have been imprisoned in a federal or 

19 state penitentiary; 

20 (e)  be of good moral character, as determined by a thorough background investigation; 

21 (f) be a high school graduate or have been issued a high school equivalency diploma by the 

22 superintendent of public instruction or by an appropriate issuing agency of another state or of the federal 

23 government; 

24 (g) (i) be free from any mental condition that might adversely affect performance of the duties of a peace 

25 officer, as determined after: 

26 (i) be examined by a licensed physician or, for the purposes of a mental health evaluation, performed by 

27 a person licensed physician or a mental health professional who is licensed by the state under Title 37 and acting 

28 within the scope of the person's licensure when performing a mental health evaluation, who is not the applicant's 

29 personal physician or licensed mental health professional, and who is appointed or approved by the employing 

30 authority to determine if the applicant is free from any mental or physical condition that might adversely affect 
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1 performance by the applicant of the duties of a peace officer; or 

2 (ii) satisfactory completion of a standardized mental health evaluation instrument determined by the 

3 employing authority to be sufficient to examine for any mental conditions within the meaning of this subsection 

4 (2)(g), if the instrument is scored by a licensed physician or a mental health professional acting within the scope 

5 of the person's licensure by the state; 

6 (h) be free from any physical condition that might adversely affect performance of the duties of a peace 

7 officer, as determined after a satisfactory completion of a physical examination performed by a health care 

8 provider who is licensed by the state under Title 37 and acting within the scope of the person's licensure when 

9 performing the physical examination, who is not the applicant's personal health care provider, and who is 

10 appointed or approved by the employing authority; 

11 (ii) (A) satisfactorily complete the physical examination required by subsection (2)(g)(i); and 

12   (B) complete a standardized mental health evaluation instrument determined by the employing authority 

13 to be sufficient to examine for any mental health conditions that might adversely affect the performance by the 

14 applicant of the duties of a peace officer if the instrument is scored by a mental health professional acting within 

15 the scope of licensure by any state and the mental health professional finds that the applicant is free of any such 

16 mental health condition; 

17 (h)(i) successfully complete an oral examination conducted by the appointing authority or its designated 

18 representative to demonstrate the possession of communication skills, temperament, motivation, and other 

19 characteristics necessary to the accomplishment of the duties and functions of a peace officer; and 

20 (i)(j)  possess or be eligible for a valid Montana driver's license; 

21 (k)  be certified or be eligible for certification as a peace officer by the council. 

22 (3)  At the time of appointment, a peace officer shall take a formal oath of office and an ethics oath, as 

23 promulgated by the council. 

24 (4)  Within 10 days of the appointment, termination, resignation, or death of any peace officer, written 

25 notice of the event must be given to the Montana public safety officer standards and training council by the 

26 employing authority. 

27 (5) (a) Except as provided in subsections (5)(b) and (5)(c), it It is the duty of an appointing authority in 

28 Montana to cause ensure that each peace officer appointed under its authority to attend and successfully 

29 complete, within 1 year of the initial appointment, an appropriate peace officer basic course certified by has the 

30 appropriate basic training, including any training required in subsections (6) through (8), in addition to meeting 
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1 all other requirements of peace officer certification promulgated by the Montana public safety officer standards 

2 and training council. Any peace officer appointed after September 30, 1983, who fails to meet the minimum 

3 requirements as set forth in subsection (2) or who fails to complete the basic course as required by this 

4 subsection (5)(a) training required by subsections (6) through (8) forfeits the position, authority, and arrest powers 

5 accorded a peace officer in this state. 

6 (6) Except as provided in subsections (7) and (8), a peace officer shall successfully complete the peace 

7 officer basic course at the Montana law enforcement academy, as approved by the council, within 1 year of: 

8 (a)  the peace officer's initial appointment as a peace officer; or 

9 (b) the peace officer's most recent appointment as a peace officer if a peace officer has had a break in 

10 service as a peace officer of more than 5 years. 

11 (7) (a) If a peace officer previously satisfied the requirement in subsection (6), is certified or eligible for 

12 certification as a peace officer in Montana, and has had a break in service as a peace officer of less than 3 years, 

13 the peace officer is not required to satisfy the requirement in subsection (6) or to attend an equivalency course 

14 prior to returning to work in Montana as a peace officer; 

15 (b)     If a peace officer previously satisfied the requirement in subsection (6), is certified or eligible for 

16 certification as a peace officer in Montana, and has been continually employed as a peace officer outside of 

17 Montana for no more than 3 years, the peace officer is not required to satisfy the requirement in subsection (6) 

18 or to attend an equivalency course prior to returning to work in Montana as a peace officer. 

19 (c)  If a peace officer previously completed the peace officer basic course successfully, is certified   or 

20 eligible for certification as a peace officer in Montana, and has been continually employed as a peace officer 

21 outside of Montana for more than 3 years or who has had a break in service as a peace officer for more than 3 

22 years but less than 5 years, the peace officer shall successfully complete the peace officer basic  equivalency 

23 course, as approved by the council, within 1 year of the peace officer's most recent appointment as a peace 

24 officer in Montana. If the peace officer fails the basic equivalency course, the officer shall satisfy the requirement 

25 in subsection (6) at the next available opportunity. 

26 (d)           If a person satisfied the requirement in subsection (6)  prior  to  the person's appointment or 

27 employment and is hired or appointed as a peace officer more than 3 years but less than 5 years after the date 

28 that the person satisfied the requirement in subsection (6), the person shall successfully complete the   peace 

29 officer basic equivalency course, as approved by the council, within 1 year of the person's most recent 

30 appointment or employment as a peace officer. If the person is not appointed or employed as a peace  officer 
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1 within 5 years after the date of the person's successful completion of the requirement in subsection (6), the 

2 person shall satisfy the requirement in subsection (6) within 1 year of the person's most recent appointment as 

3 a peace officer in Montana. 

4 (8)  (a) Except as provided in subsection (8)(b), if a peace officer has successfully completed a peace 

5 officer basic course that is taught or approved by a federal, state, local, or United States military law enforcement 

6 agency, that satisfies the peace officer basic training requirement for that agency, and that the council has 

7 reviewed and approved as commensurate with the current peace officer basic course offered at the Montana law 

8 enforcement academy, the peace officer shall successfully complete the peace officer basic equivalency course, 

9 as approved by the council, within 1 year of the officer's initial appointment in Montana. If the officer fails the basic 

10 equivalency course, the officer must satisfy the requirement in subsection (6) at the next available opportunity. 

11 (b) The peace officer shall complete the requirement of subsection (6) within 1 year of the officer's initial 

12 appointment as a peace officer in Montana if the officer has had a break in service as a peace officer for more 

13 than 5 years. 

14 (b)   A peace officer who has been issued a basic certificate by the Montana public safety officer 

15 standards and training council and whose last date of employment as a peace officer was less than 36 months 

16 prior to the date of the person's present appointment as a peace officer is not required to fulfill the basic 

17 educational requirements of subsection (5)(a). If the peace officer's last date of employment as a peace officer 

18 was 36 or more but less than 60 months prior to the date of present employment as a peace officer, the peace 

19 officer may satisfy the basic educational requirements as set forth in subsection (5)(c). 

20   (c) A peace officer referred to in subsection (5)(b) or a peace officer who has completed a basic peace 

21 officer's course that is taught by a federal, state, or United States military law enforcement agency and that  is 

22 reviewed and approved by the Montana public safety officer standards and training council as equivalent with 

23 current training in Montana and whose last date of employment as a peace officer or member of the military law 

24 enforcement was less than 60 months prior to the date of present appointment as a peace officer may, within 1 

25 year of the peace officer's present employment or initial appointment as a peace officer within this state, satisfy 

26 the basic educational requirements by successfully completing a basic equivalency course administered by the 

27 Montana law enforcement academy. The prior employment of a member of the military law enforcement must 

28 be reviewed and approved by the Montana public safety officer standards and training council. If the peace officer 

29 fails the basic equivalency course, the peace officer shall complete the next available appropriate basic course. 

30 (6)(9)      The Montana public safety officer standards and training council may extend the 1-year time 
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1 requirements of subsections (5)(a) and (5)(c) (6) through (8) upon the written application of the peace officer and 

2 the appointing authority of the officer. The application must explain the circumstances that make the extension 

3 necessary. Factors that the council may consider in granting or denying the extension include but are not limited 

4 to illness of the peace officer or a member of the peace officer's immediate family, absence of reasonable access 

5 to the basic equivalency course, and an unreasonable shortage of personnel within the department. The council 

6 may not grant an extension to exceed 180 days. 

7 (7)(10) A peace officer who has successfully met the qualification, training, employment, and educational 

8 standards and qualifications and the educational requirements of this section, successfully met the qualification, 

9 training, and employment standards set by the council, and who has completed a 1-year probationary term  of 

10 employment must be issued a peace officer basic certificate by the council certifying that the peace officer has 

11 met all the basic qualifying peace officer standards of this state. 

12 (8)(11) It is unlawful for a person whose basic certification as a peace officer, detention officer, or 

13 detention center administrator has been revoked or suspended denied by the Montana public safety officer 

14 standards and training council for misconduct to act as a peace officer, detention officer, or detention center 

15 administrator. It is unlawful for a person whose peace officer basic certification has been suspended by the 

16 council to act or be appointed or employed as a peace officer in Montana during the period in which the 

17 certification is suspended. A person convicted of violating this subsection is guilty of a misdemeanor, punishable 

18 by a term of imprisonment not to exceed 6 months in the county jail or by a fine not to exceed $500, or both." 

19 

20 Section 6.  Section 44-4-401, MCA, is amended to read: 

21 "44-4-401.  Definitions. For the purposes of this part, the following definitions apply: 

22 (1)  "Council" means the Montana public safety officer standards and training council established in  23 2-

15-2029. 

24 (2)  "Public safety officer" means: 

25 (a)  a corrections officer who is employed by the department of corrections, established in  2-15-2301, 

26 and who has full-time or part-time authority or responsibility for maintaining custody of inmates in a state 

27 correctional facility for adults or juveniles; 

28 (b)       a detention officer who is employed by a county and who has full-time or part-time authority or 

29 responsibility for maintaining custody of inmates in a detention center, as defined in 7-32-2241, or a youth 

30 detention facility, as defined in 41-5-103; 
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1 (c)  a peace officer, as defined in 7-32-303 or 46-1-202; 

2 (d)  a department of transportation employee appointed as a peace officer pursuant to 61-12-201; 

3 (e)  a law enforcement officer or reserve officer, as the terms are defined in 7-32-201; 

4 (f)  a public safety communications officer, as defined in 7-31-201; 

5 (g)   a probation or parole officer who is employed by the department of corrections pursuant to          6

 46-23-1002; 

7 (h)  a person subject to training requirements pursuant to 44-2-113 or 44-4-902; and 

8 (i) a sheriff, except that nothing in this part may be construed to require a sheriff to possess a certificate 

9 issued by the council or be eligible for certification; 

10 (j) a coroner with the duties described in 7-4-2911 or a deputy coroner appointed pursuant to 7-4-2901; 

11 (k)  a publicly employed misdemeanor probation officer as described in 46-23-1005; 

12 (l) a publicly employed pretrial services officer employed by a pretrial services agency, as those terms 

13 are defined in [section 9]; and 

14 (i)(m) any other person required by law to meet the qualification or training standards established by the 

15 council." 

16 

17 Section 7.  Section 44-4-403, MCA, is amended to read: 

18 "44-4-403.  Council duties -- determinations -- appeals. (1) The council shall: 

19 (a)   establish through administrative rule the basic, and advanced, and continuing qualification,    and 

20 training, and employment standards, including ethics and professional conduct standards for employment   all 

21 public safety officers in Montana; 

22 (b) conduct and approve or review the training necessary to satisfy the standards established pursuant 

23 to subsection (1)(a) for all public safety officers in Montana; and 

24 (c) approve or deny requests for training credit based on procedures and standards set by administrative 

25 rule; 

26 (c)(d) provide for the certification or recertification of determine an individual's eligibility or ineligibility for 

27 certification as a public safety officers officer in Montana; 

28 (e)  provide for a minimum for basic certification for a public safety officer who meets the qualification, 

29 training, and employment standards for the discipline in which the officer is currently employed; and 

30 (f) sanction, suspend, revoke, or deny for the suspension or revocation of the certification of public safety 
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1 officers who violate or fail to meet standards. 

2 (2) The council may waive or modify a qualification or training standard set in administrative rule for good 

3 cause. Standards set pursuant to subsection (1)(a) must be in addition to and not inconsistent with standards set 

4 by statute. 

5 (3) (a)  A  person  who  has  been  denied  certification  or  recertification  or  whose  certification  or 

6 recertification has been sanctioned, suspended, or revoked, or denied based on misconduct or who has been 

7 declared ineligible for certification by the council is entitled to a contested case hearing before the council 

8 pursuant to Title 2, chapter 4, part 6, and administrative rules established by the council that are not inconsistent 

9 with Title 2, chapter 4, part 6, except that a decision by the council may be appealed to the board of crime control, 

10 as provided for in 44-4-301. A decision of the board of crime control is a final agency decision subject to judicial 

11 review. 

12 (b) The  revocation  or  suspension  of  a  public  safety  officer's  basic  certificate  in  any discipline 

13 automatically revokes or suspends for the same period of time all other public safety certificates held by the 

14 officer. A person may not be appointed or employed as a public safety officer if the person has ever had a public 

15 safety officer basic certificate revoked or if the person currently has a public safety officer basic certificate 

16 suspended. 

17 (4) The council is designated as a criminal justice agency within the meaning of 44-5-103 for the purpose 

18 of obtaining and retaining confidential criminal justice information, as defined in 44-5-103, regarding public safety 

19 officers in order to provide for the certification or recertification of a public safety officer and for the suspension 

20 or revocation of certification of a public safety officer    fulfill the duties of subsections (1)(d) through (1)(f). The 

21 council may not record or retain any confidential criminal justice information without complying with the provisions 

22 of the Montana Criminal Justice Information Act of 1979 provided for in Title 44, chapter 5. 

23 (5)  The council may delegate decisions related to the grant or denial of equivalent credit or the duties 

24 listed in 7-32-303(9) and subsections (1)(b) through (1)(d) of this section to its staff or executive director as long 

25 as the council reviews any decision that adversely affects the rights of an individual pursuant to Title 2, chapter 

26 4, part 6." 

27 

28 Section 8.  Section 44-4-404, MCA, is amended to read: 

29 "44-4-404.  Appointing authority responsible for applying standards. (1) A public safety officer in 

30 Montana must meet the applicable qualification, training, and employment standards for the discipline in which 

358



65th Legislature HB0094.01 

- 11 - Authorized Print Version - HB 94 

 

 

 
 

1 the officer is currently employed and must be certified in that discipline by the council or eligible for the 

2 certification after the completion of a 1-year probationary period. 

3 (2) It is the responsibility of a public safety officer's appointing authority to apply ensure that every public 

4 safety officer the authority employs meets the qualification, training, and employment standards and   training 

5 criteria established by the council pursuant to this part, including but not limited to: 

6 (a)  requiring the successful completion of minimum training standards that the public safety officer be 

7 certified by the council in the discipline in which the officer is currently employed or be eligible for the certification 

8 within 1 year of the public safety officer's hire date; and 

9 (b) terminating or suspending the employment of a public safety officer for failure to meet the minimum 

10 standards established by the council pursuant to this part whose certification has been sanctioned, suspended, 

11 revoked, or denied or who has been declared ineligible for certification until the officer has a valid  certification 

12 from the council in the appropriate discipline. 

13 (3) It is unlawful for a person whose basic certification as a public safety officer in any discipline has been 

14 revoked or denied by the council for misconduct or who has been declared ineligible for certification by the council 

15 based on misconduct to act, be appointed, or be employed as a public safety officer in any discipline in Montana. 

16 It is unlawful for a person whose basic certification has been suspended by the council to act, be appointed, or 

17 be employed as a public safety officer in any discipline in Montana during the period for which the certification 

18 is suspended. A person convicted of violating this subsection is guilty of a misdemeanor, punishable by a term 

19 of imprisonment not to exceed 6 months in the county jail or by a fine not to exceed $500, or both. 

20 (4)  Within 10 days of the appointment, termination, resignation, or death of a public safety officer, the 

21 officer's employing authority shall give written notice of the event to the council." 

22 

23 NEW SECTION. Section 9.  Definitions. As used in this chapter the following definitions apply: 

24 (1)      "Pretrial services agency" means a government agency whose employees are pretrial services 

25 officers and that is designated by a district court, justice's court, municipal court, or city court to provide services 

26 pending a trial. 

27 (2)  "Pretrial services officer" means an employee of a pretrial services agency who provides services 

28 on behalf of the agency and who is subject to the requirements of [section 10].  

29 (3) “Designated agency or individual” means a non-governmental agency, or an employee of such agency, 

that contracts with a local government, and is designated by a district court, justice’s court, municipal court, or 
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city court pursuant to 46-9-108(1)(f) to provide, pretrial services. 

30 NEW SECTION.   Section 10.   Requirements for pretrial services officers and designated 
individuals. (1) A pretrial  services officer must be a public safety officer, as defined in 44-4-401. 

1 (2)  A pretrial services officer must have the minimum training required by the Montana public   safety 

2 officer standards and training council established in 2-15-2029 and be certified or be eligible for certification by 

3 that council. 

4 (3)       A pretrial services officer may not be an employee of a private entity that contracts with a local 

5 government to provide pretrial services.  

(4)(a) A designated agency, as used in [this part], is not a public safety agency. An 
employee of a designated agency or an individual, as used in [this part], is not a public safety officer 
as defined in 44-4-401, and is not required to be certified by or meet the minimum training 
requirements or standards for certification adopted by the Montana public safety officer standards 
and training council created in 2-15-2029, and may not receive training at the Montana law 
enforcement academy created in 44-10-103. 

(b) An employee of a designated agency who provides pretrial services must: 
(c) be a citizen of the United States or may be a registered alien;  
(d) be at least 18 years of age;  
(e) be fingerprinted and a search made of the local, state, and national fingerprint files to 

disclose any criminal record;  
(f) not have been convicted of a crime for which they could have been imprisoned in a 

federal or state penitentiary;  
(g) be a high school graduate or have been issued an equivalency certificate by the 

Superintendent of Public Instruction, or by an appropriate issuing agency of another state or of the 
federal government;  

(h) successfully complete an oral interview and pass a thorough background check 
conducted by the appointing authority or its designated representative;  

(i) possess a valid driver's license if driving a vehicle will be part of the officer's duties. 
(5) A local government may impose training standards upon a designated agency or 

individual. 
(6) A local government may authorize a designated agency or individual to make arrests 

pursuant to 46-9-505(3).  
(a) An employee of a designated agency may not be authorized to make arrests unless the 

employee has satisfactorily completed a minimum of 160 hours of training that must include, but 
need not be limited to the following course content: 

(i) avoiding offender manipulation--4 hours; 
(ii) chemical agents/OC spray--2 hours 
(iii) cultural awareness--4 hours 
(iv) dangerous drugs—4 hours 
(v) defensive tactics—26 hours 
(vi) domestic violence—2 hours 
(vii) ethics—4 hours 
(viii) interpersonal communications—8 hours 
(ix) report writing—4 hours 
(x) restraints—3 hours 
(xi) searches—4 hours 
(xii) transportation and escort—2 hours 
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(xiii) basics of home arrest pre-planning—4 hours 
(xiv) case management—6 hours 
(xv) child protection services—2 hours 
(xvi) constitutional law—4 hours 
(xvii) court room testimony—4 hours 
(xviii) drug endangered children—2 hours 
(xix) evidence collection and handling—2 hours 
(xx) hearings—2 hours 
(xxi) home visits—4 hours 
(xxii) judgments—2 hours 
(xxiii) legal issues pertaining to use of force—2 hours 
(xxvi) motivational interviewing/effective communication—24 hours 
(xxv) personal protection—2 hours 
(xxvi) professional boundaries—2 hours 
(xxvii) restitution—1 hour 
(xxviii) reports of violation—4 hours 
(xxix) sexual and violent offender registration—2 hours 
(xxx) social media—4 hours 
(xxxi) Taser—8 hours 
(xxxii) urinalysis/drug testing—2 hours 
(xxxiii) verbal defense and influence—8 hours 
(xxxiv) Prison Rape Elimination Act—2 hours. 
(b) An employee of a designated agency that has been granted arrest authority may not be 

authorized to carry a firearm in connection with the employee’s duties unless the employee has 
obtained a permit pursuant to 45-8-321 and satisfactorily completed a minimum of 70 hours of 
training that must include, but need not be limited to the following: 

(i) 40 hours of instruction on a firing range 
(ii) situational awareness training—2 hours 
(iii) use of force training—12 hours 
(iv) deadly encounters training—16 hours. 

8 Section 11.  Section 46-9-108, MCA, is amended to read: 

9 "46-9-108.  Conditions upon defendant's release -- notice to victim of stalker's release. (1)  The 

10 court may impose any condition that will reasonably ensure the appearance of the defendant as required or that 

11 will ensure the safety of any person or the community, including but not limited to the following conditions: 

12 (a)  the defendant may not commit an offense during the period of release; 

13 (b)       the defendant shall remain in the custody of a designated person who agrees to supervise the 

14 defendant and report any violation of a release condition to the court, if the designated person is reasonably able 

15 to assure the court that the defendant will appear as required and will not pose a danger to the safety of any 

16 person or the community; 

17 (c)  the defendant shall maintain employment or, if unemployed, actively seek employment; 

18 (d)  the defendant shall abide by specified restrictions on the defendant's personal associations, place 

19 of abode, and travel; 

20 (e)  the defendant shall avoid all contact with: 
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21 (i) an alleged victim of the crime, including in a case of partner or family member assault the restrictions 

22 contained in a no contact order issued under 45-5-209; and 

23 (ii) any potential witness who may testify concerning the offense; 

24 (f)  the defendant shall report on a regular basis to a designated agency or individual, pretrial services 

25 agency, pretrial services officer, or other appropriate individual; 

26 (g)  the defendant shall comply with a specified curfew; 

27 (h)  the defendant may not possess a firearm, destructive device, or other dangerous weapon; 

28 (i)         the defendant may not use or possess alcohol or use or possess any dangerous drug or other 

29 controlled substance without a legal prescription; 

30 (j) if applicable, the defendant shall comply with either a mental health or chemical dependency treatment 

1 program, or both; 

2 (k)  the defendant shall furnish bail in accordance with 46-9-401; or 

3 (l)   the defendant shall return to custody for    specified  hours  following  release  from  employment, 

4 schooling, or other approved purposes. 

5 (2) The court may not impose an unreasonable condition that results in pretrial detention of the defendant 

6 and shall subject the defendant to the least restrictive condition or combination of conditions that will ensure the 

7 defendant's appearance and provide for protection of any person or the community. At any time, the court may, 

8 upon a reasonable basis, amend the order to impose additional or different conditions of release upon its own 

9 motion or upon the motion of either party. 

10 (3) Whenever a person accused of a violation of 45-5-206, 45-5-220, or 45-5-626 is admitted to bail, the 

11 detention center shall, as soon as possible under the circumstances, make one and if necessary more reasonable 

12 attempts, by means that include but are not limited to certified mail, to notify the alleged victim or, if the alleged 

13 victim is a minor, the alleged victim's parent or guardian of the accused's release." 

14 

15 Section 12.  Section 46-9-505, MCA, is amended to read: 

16 "46-9-505. Issuance of arrest warrant -- redetermining bail -- definition. (1) Upon failure to comply 

17 with any condition of a bail or recognizance, the court having jurisdiction at the time of the failure may, in addition 

18 to any other action provided by law, issue a warrant for the arrest of the person. 

19 (2)  On verified application by the prosecutor setting forth facts or circumstances constituting a breach 

20 or threatened breach of any of the conditions of the bail or a threat or an attempt to influence the pending 

21 proceeding, the court may issue a warrant for the arrest of the defendant. 

22 (3)  If the defendant has been released under the supervision of a pretrial services agency or   pretrial 
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23 services officer, referred to in 46-9-108(1)(f), an officer of that agency the a pretrial services officer of that agency 
may arrest the 

24 defendant without a warrant. or The pretrial services officer or other designated agency or individual may 
deputize any other officer with power of arrest to arrest the defendant   by 

25 giving the officer oral authorization and within 12 hours delivering to the place of detention a verified written 

26 statement setting forth that the defendant has, in the judgment of the officer, designated agency or 
individual, violated the conditions of the 

27 defendant's release. An oral authorization delivered with the defendant by the arresting officer to the official in 

28 charge of a county detention center or other place of detention is a sufficient warrant for detention of the 

29 defendant if the pretrial officer, designated agency or individual, delivers a verified written statement within 12 
hours of the defendant's arrest. 

30 (4) Upon the arrest, the defendant must be brought before the court without unnecessary delay and the 

1 court shall conduct a hearing and determine bail in accordance with 46-9-311. 

2 (5)  As used in this section, "pretrial services agency" means a government agency or a private entity 

3 under contract with a local government whose employees have the minimum training required in 46-23-1003 and 

4 that is designated by a district court, justice's court, municipal court, or city court to provide services pending a 

5 trial." 

6 

7 Section 13.  Section 46-23-1001, MCA, is amended to read: 

8 "46-23-1001.   Definitions. As used in this part, unless the context requires otherwise, the   following 

9 definitions apply: 

10 (1)  "Board" means the board of pardons and parole provided for in 2-15-2302. 

11 (2)  "Department" means the department of corrections provided for in 2-15-2301. 

12 (3) "Parole" means the release to the community of a prisoner by the decision of the board prior to the 

13 expiration of the prisoner's term, subject to conditions imposed by the board and subject to supervision of  the 

14 department. 

15 (4) "Probation" means the release by the court without imprisonment, except as otherwise provided by 

16 law, of a defendant found guilty of a crime upon verdict or plea, subject to conditions imposed by the court and 

17 subject to the supervision of the department upon direction of the court. 

18 (5) "Probation and parole officer" means an officer employed by the department pursuant to 46-23-1002." 

19 

20 Section 14.  Section 46-23-1003, MCA, is amended to read: 

21 "46-23-1003.  Qualifications of probation and parole officers. (1) Probation and parole officers are 

22 public safety officers pursuant to 44-4-401. 
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23 (2) Probation Each probation and parole officers officer must have at least a college degree and some 

24 formal training in behavioral sciences. Exceptions to this rule must be approved by the department. Related work 

25 experience in the areas listed in 2-15-2302(2)(c) may be substituted for educational requirements at the rate of 

26 1 year of experience for 9 months formal education if approved by the department. All present employees  are 

27 exempt from this requirement but are encouraged to further their education at the earliest opportunity. 

28 (2)(3)     Each probation and parole officer shall, through a source approved by the officer's employer, 

29 obtain 16 hours a of training each year of training in subjects relating to the powers and duties of probation 

30 officers, at least 1 hour of which must include training on serious mental illness and recovery from serious mental 

1 illness. 

2 

 
 
(4) In addition to the training required in subsection (3), each probation and parole officer must receive
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3 training in accordance with standards adopted by the Montana public safety officer standards and training council 

4 established in 2-15-2029 and be certified or eligible for certification by the council as a probation and parole 

5 officer. The training must be provided by the department and approved by the council. The training must be at 

6 the Montana law enforcement academy unless the council finds that training at some other place is more 

7 appropriate.

" 8 

9 Section 15.  Section 46-23-1005, MCA, is amended to read: 

10 "46-23-1005.          Misdemeanor probation offices -- officers -- costs. (1) A local government may 

11 establish a misdemeanor probation office associated with a justice's court, municipal court, or city court.   The 

12 misdemeanor probation office shall monitor offenders for misdemeanor sentence compliance and    restitution 

13 payments. An offender is considered a fugitive under the conditions provided in 46-23-1014. 

14 (2)  A local government may appoint misdemeanor probation officers and other employees necessary 

15 to administer this section. Misdemeanor probation officers: 

16 (a)  must be public employees; 

17 (b)  may not be employees of a private entity contracting with a local government; 

18 (c)  are public safety officers pursuant to 44-4-401; 

19 (a)(d)   must    have the minimum training required in 46-23-1003 by the Montana public safety officer 

20 standards and training council established in 2-15-2029 and be certified or eligible for certification by the council; 

21 (b)(e)  shall follow the supervision guidelines required in 46-23-1011; and 

22 (c)(f)  may order the arrest of an offender as provided in 46-23-1012. 

23 (3) (a) As an alternative to subsections (1) and (2), a local government may contract with a non-governmental 
agency for the provision of misdemeanor probation services. Agents of such a non-governmental agency are 
not subject to the requirements of subsection (2), except that they are subject to the supervision guidelines 
under subsection (2)(e), and a local government may authorize a non-governmental agency and its agents to 
order to order arrest as provided in (2)(f). The local government may impose its own training standards for the 
non-governmental agency and its agents.  

24 (b) Agents of such a non-governmental agency who are providing misdemeanor probation services 
must: 
(i) be a citizen of the United States or may be a registered alien;  
(ii) be at least 18 years of age;  
(iii) be fingerprinted and a search made of the local, state, and national fingerprint files to 

disclose any criminal record;  
(iv) not have been convicted of a crime for which they could have been imprisoned in a 

federal or state penitentiary;  
(v) be a high school graduate or have been issued an equivalency certificate by the 

Superintendent of Public Instruction, or by an appropriate issuing agency of another state or of the 
federal government;  

(vi) successfully complete an oral interview and pass a thorough background check 
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conducted by the appointing authority or its designated representative;  

9 (vii) possess a valid driver's license if driving a vehicle will be part of the officer's duties. 
(c) An employee of such a non-governmental agency may not be authorized to make arrests 

unless the employee has satisfactorily completed a minimum of 160 hours of training that must 
include, but need not be limited to the following course content: 

(i) avoiding offender manipulation--4 hours; 
(ii) chemical agents/OC spray--2 hours 
(iii) cultural awareness--4 hours 
(iv) dangerous drugs—4 hours 
(v) defensive tactics—26 hours 
(vi) domestic violence—2 hours 
(vii) ethics—4 hours 
(viii) interpersonal communications—8 hours 
(ix) report writing—4 hours 
(x) restraints—3 hours 
(xi) searches—4 hours 
(xii) transportation and escort—2 hours 
(xiii) basics of home arrest pre-planning—4 hours 
(xiv) case management—6 hours 
(xv) child protection services—2 hours 
(xvi) constitutional law—4 hours 
(xvii) court room testimony—4 hours 
(xviii) drug endangered children—2 hours 
(xix) evidence collection and handling—2 hours 
(xx) hearings—2 hours 
(xxi) home visits—4 hours 
(xxii) judgments—2 hours 
(xxiii) legal issues pertaining to use of force—2 hours 
(xxvi) motivational interviewing/effective communication—24 hours 
(xxv) personal protection—2 hours 
(xxvi) professional boundaries—2 hours 
(xxvii) restitution—1 hour 
(xxviii) reports of violation—4 hours 
(xxix) sexual and violent offender registration—2 hours 
(xxx) social media—4 hours 
(xxxi) Taser—8 hours 
(xxxii) urinalysis/drug testing—2 hours 
(xxxiii) verbal defense and influence—8 hours 
(xxxiv) Prison Rape Elimination Act—2 hours. 
(d) An employee of such a non-governmental agency who has been granted arrest authority 

may not be authorized to carry a firearm in connection with the employee’s duties unless the 
employee has obtained a permit pursuant to 45-8-321 and satisfactorily completed a minimum of 70 
hours of training that must include, but need not be limited to the following: 

(i) 40 hours of instruction on a firing range 
(ii) situational awareness training—2 hours 
(iii) use of force training—12 hours 
(iv) deadly encounters training—16 hours. 
(e) An agent of such a non-governmental agency providing misdemeanor probation services 

may not receive training at the Montana law enforcement academy created in 44-10-103. 
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10 (4) An offender who is convicted of the offense of partner or family member assault under 45-5-206 or 

11 of a violation of an order of protection under 45-5-626 and who is ordered to be supervised by misdemeanor 

12 probation whether  prov ided by  a  misdemeanor  probat ion  o f f i ce  or  a  non-governmenta l  
agency ,  must be ordered to pay for the cost of the misdemeanor probation. The actual cost of probation 

13 supervision over the offender's sentence must be paid by the offender unless the offender can show that   the 

14 offender is unable to pay those costs. The costs of misdemeanor probation are in addition to any other   fines, 

15 restitution, or counseling 

ordered." 29 

30 NEW SECTION. Section 16. Codification instruction. [Sections 9 and 10] are intended to be codified 

1 as an integral part of Title 46, chapter 9, part 1, and the provisions of Title 46, chapter 9, part 1, apply to [sections 

2 9 and 10]. 

3 - END - 
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Montana Public Safety Officer Standards & Training Council  
2260 Sierra Road East      Phone:(406) 444-9975  
Helena, MT 59602       Fax: (406) 444-9978 

dojmt.gov/post 
 
 
 

 
 
 
TO:  MONTANA POST COUNCIL 

 
FROM: PERRY JOHNSON, Executive Director 

pjohnson@mt.gov, (406) 444-9976 
 

KATRINA BOLGER, Paralegal/Investigator 
  kbolger@mt.gov; (406) 444-9974 
   
RE:  CASE SYNOPSES 
 
DATE: Tuesday, January 24, 2017 
              

The purpose of this memorandum is to provide a synopsis to the Montana POST 
Council of the cases being handled by Council staff and the Case Status Committee. 

 
The following table outlines all of the active cases currently being handled by POST: 
 

 Case No. Synopsis of Allegations 
1 12-18 Officer requested a subordinate officer watch porn with him, changed 

another officer’s timesheet 
2 13-01 Officer had inappropriate, sexual relationships with inmates, provided 

contraband to inmates 
3 15-23 Officer lied about having a high school diploma, a stipulated agreement 

was reached for ethics training and probation on conditions 
4 15-24 Officer viewed pornography on his agency-issued computer 
5 15-05 Officer attempted to take another officer’s taser while he was heavily 

intoxicated 
6 15-09 Officer lied about a suspect trying to run him over, then lied about why 

he lied, indicating he had PTSD 
7 15-10 Officer brought his wife’s prescription medication into the jail to bribe 

inmates to provide sexual favors to him 
8 15-14 Officer used inappropriate force with inmates.  Stipulation reached for 

revocation of advanced certificates and probation on conditions. 
9 15-26 Officer lied while under investigation 
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10 15-27 Officer obstructed justice and lied 
11 15-21 Officer lied while under investigation 
12 15-20 Officer has used inappropriate levels of force with various members of 

the public and threatened another officer 
13 

16-04 

Married officer engaged in a sex act with another married officer in 
public, the two officers are not married to each other, then lied.  Officer 
reached a stipulation with POST agreeing to a 30-day suspension and 5 
years of probation on conditions. 

14 

16-05 

Married officer engaged in a sex act with another married officer in 
public, the two officers are not married to each other, then lied.  Officer 
reached a stipulation with POST agreeing to a 30-day suspension and 5 
years of probation on conditions. 

15 16-06 Officer made threats to a neighboring county sheriff.  Officer reached a 
stipulation with POST, agreeing to probation on conditions. 

16 16-07 Officer is being investigated for bringing a cell phone to an inmate with 
whom he was having a relationship 

17 16-09 Officer was decertified in another state, has been convicted of a sexual 
crime in another state, lied about his criminal history 

18 16-13 Officer had an auto accident, lied about it and tried to hide it, admitted he 
has a drug dependence issue 

19 16-15 Officer has lied, failed to log evidence 
20 16-16 Officer lied about attending a training which the agency paid for 
21 16-18 Officer was cited for DUI, then was cited for driving while suspended 
22 16-19 Officer was terminated in another state for having an affair with a fellow 

officer and being dishonest about it. 
23 16-20 Officer engaged in sexual conduct with an inmate and brought the inmate 

a cell phone 
24 16-21 Officer engaged in inappropriate correspondence with an inmate after 

leaving employment with the prison 
25 16-22 Officer was terminated for making inappropriate sexual comments and 

advances to inmates and other staff. 
26 16-24 Officer was convicted of a federal felony. 
27 16-25 Officer received phone calls from an inmate and lied about it. 
28 16-28 Officer was terminated for dereliction of duty. 
29 16-29 Officer lied about damage to the officer’s patrol vehicle. 
30 16-31 Officer received a DUI, potential other misconduct. 
31 16-32 Officer lied about his whereabouts during a shift. 
32 16-33 Officer was insubordinate and lied about his conduct. 
33 16-34 Officer was convicted of assaulting a citizen. 
34 16-35 Officer has been charged with PFMA and had exhibited a pattern of 

violent behavior. 
35 16-36 Officer made racially derogatory statements and gestures to an inmate. 
36 16-37 Officer lied to dispatch, indicating that he could not locate a subject, 
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when he did locate the subject, and drove away without making contact. 
37 16-38 Officer lied when providing a reference for another officer. 
38 16-39 Officer has been charged with multiple violent felonies. 
39 17-01 Officer has been charged with PFMA 
40 17-02 Officer was investigated for obstruction and tampering. 
41 

17-03 
Officer was investigated for having a sexual relationship with an 
individual he was investigating and for soliciting sexual photographs 
from a CI. 

42 17-04 Officer was convicted of false reporting for a false rape allegation she 
made. 

   
1 15-17 Officer received a DUI and suffers from mental health issues, the 

officer’s certificates were revoked due to non-response 
2 

15-13 
Officer sexually harassed various coworkers and engaged in sexual 
activities on duty and in dispatch.  The case was dismissed due to lack of 
evidence. 

3 15-15 Officer assaulted his pregnant live-in girlfriend.  Officer’s Certificates 
were revoked due to non-response. 

4 15-08 Officer was convicted of a felony.  Officer stipulated to surrender of his 
certificates and the full council approved. 

5 15-31 Officer’s certificate was recalled after being issued in violation of the law 
6 15-34 Officer’s certificate application was denied, officer did not qualify 
7 

15-18 
Officer had a sexual relationship with an offender and warned her when 
Probation and Parole was performing bar checks.  Officer voluntarily 
surrendered his certificates. 

8 15-28 Officer was involved in a DUI and false reporting.  Officer’s certificates 
were revoked for non-response. 

9 15-12 Officer was charged with felonies for threatening a citizen with a gun.  
Officer surrendered his certificates pursuant to a plea agreement. 

10 15-33 Officer’s certificate application was denied, officer did not qualify 
11 

15-16 
Officer failed to arrest a fellow officer who assaulted him.  POST 
dismissed the case for lack of evidence that the officer committed any 
wrongdoing. 

12 16-03 Officer passed contraband between inmates and threatened an inmate.  
Officer’s certificate was revoked for non-response. 

13 16-02 Officer convicted of shoplifting, committed a theft at the department and 
lied about it.  Officer’s certificate was revoked for non-response. 

14 16-01 Officer falsified his time cards and requested a subordinate officer cover 
for him.  Officer’s certificates were revoked for non-response 

15 16-10 Officer received a DUI, refused SFSTs.  Officer’s certificates were 
revoked upon the officer’s request. 

16 16-11 Officer engaged in a sex act with another officer in public.  Case was 
dismissed for lack of evidence. 
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17 
16-12 

Officer had an inappropriate relationship with an inmate, lied to 
investigators regarding their relationship.  Officer surrendered her 
certificate. 

18 16-14 Officer lied to obtain a warrant.  Case dismissed due to lack of evidence. 
19 

16-17 
Officer has been convicted of a felony, lied about his history, was 
decertified in another state, and committed a theft in an arrestee’s home.  
After an emergency suspension, the officer surrendered his certificate. 

20 16-23 Officer lied under oath.  Case was dismissed for lack of evidence. 
21 16-26 Officer had an inappropriate relationship with an inmate.  Case closed 

due to officer having no certificates. 
22 16-30 Dispatcher posted confidential information on Facebook.  Case closed 

due to officer having no certificates. 
23 16-08 Officer engaged in a sex act with another officer in public.  Case was 

dismissed for lack of evidence. 
24 15-22 Officer stole items and lied about it.  Officer was revoked and summary 

judgment was granted by hearing examiner. 
25 15-19 Officer was convicted of a felony in another state.  Case was closed 

because officer does not have a POST certificate and is not working. 
26 16-27 Officer has been charged with committing crimes on duty.  Officer 

voluntarily surrendered his certification as part of his plea agreement. 
27 

16-40 
Officer lied during an investigation of the officer’s inappropriate 
relationship with an inmate of a different facility.  Case closed as it didn’t 
rise to the level of POST involvement 

28 16-41 Officer pled guilty to assault.  Case closed as it didn’t rise to the level of 
POST involvement. 
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