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MONTANA FIRST JUDICIAL DISTRICT COURT
LEWIS AND CLARK COUNTY

PHILIP MORRIS, INC,, ET AL. CONSENT DECREE

)

STATE OF MONTANA ex rel, ) Cause No. BDV-1997-306
TIMOTHY FOX, )
)

Plaintiff ) Hon. Michael McMahon

)
VS. )
)
)
)
)

Defendants.

WHEREAS, Plaintiff State of Montana filed its Motion for Declaratory Order to
Enforce Consent Decree and Final Judgment and Master Settlement Agreement on
March 27, 2017 (“the Motion”), which sought declaratory rulings from the Court that (1)
under MSA § IX(d)(2)(B) Montana had a Qualifying Statute in place; (2) Montana
diligently enforced the Statute throughout calendar year 2004; and (3) Montana is
therefore not subject to the Non-Participating Manufacturer Adjustment (“NPM
Adjustment”) under the MSA for calendar year 2004;

WHEREAS, in filing that Motion, the State invoked this Court’s continuing

jurisdiction under the December 1, 1998 Consent Decree and Final Judgment and the

1998 Master Settlement Agreement;



WHEREAS, the following Participating Manufacturers have claims to a

2004 NPM Adjustment and are parties to this resolution of the Motion with Montana
memorialized by this Consent Decree: RJ Reynolds Tébacco Company (successor to
Brown & Williamson Tobacco Corp. and Lorillard Tobacco Company), Philip Morris
USA Inc., Farmer’s Tobacco Company of Cynthiana, Inc., Commonwealth Brands, Inc.;
Compania Industrial de Tabacos Monte Paz, S.A.; Daughters & Ryan, Inc.; House of
Prince A/S; Japan Tobacco International U.S.A., Inc.; King Maker Marketing, Inc.;
Kretek International, Inc.; Scandinavian Tobacco Group Lane Ltd. (formerly Lane
Limited); Liggett Group LLC; ITG Brands, LLC (formerly Lignum-2 LLC); Peter
Stokkebye Tobaksfabrik A/S; P.T. Djarum; Santa Fe Natural Tobacco Company, Inc.;
Top Tobacco, L.P.; Von Eicken Group; Sherman’s 1400 Broadway N.Y.C., LLC.
(collectively “Defendants™);

WHEREAS, the parties have reached an agreed resolution of the issues raised in
the State’s Motion;

NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND DECREED
AS FOLLOWS:

I. JURISDICTION AND VENUE

This Court has jurisdiction over the subject matter of this action. Venue is proper
in this County. Defendants do not waive any right they may have to challenge this
Court’s jurisdiction over future diligent enforcement disputes.

II. VOLUNTARY ACT OF THE PARTIES

The parties expressly acknowledge and agree that this Consent Decree is

voluntarily entered into as a result of the arms-length negotiations, and all parties

hereto were represented by counsel when entering into this Consent Decree.
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II1. DISPOSITION OF THE STATE’S MOTION
AND GENERAL AGREEMENTS

1. Defendants agree that Montana enacted a Qualifying Statute (Montana
Code Annotated § 16-11-401 et seq.), within the meaning of MSA § IX(d)(2)(B), and
that the Statute was continuously in full force and effect during the entire calendar year
2004.

2. Defendants do not contest Montana’s claim that it diligently enforced its
Qualifying Statute during the entire calendar year 2004, and Montana will be deemed
by the Independent Auditor for purposes of Section IX(d)(2)(B) and (C) of the MSA a
Settling State that diligently enforced its Qualifying Statute during the entire calendar
year 2004 and is therefore not subject to the 2004 NPM Adjustment. Defendants and
the State will jointly instruct the Independent Auditor to treat the State in accordance
with this paragraph with respect to the 2004 NPM Adjustment.

3. Although Defendants agree that Montana is not subject to the 2004 NPM
Adjustment and no portion of any 2004 NPM Adjustment shall be allocated to reduce
Montana’s share of the payment made under the MSA for Cigarettes sold in 2004,
Defendants’ consent to this Consent Decree is not a factual concession that Montana in
fact did or did not diligently enforce the Montana Qualifying Statute in 2004 or any
other year.

4. Defendants that have already deposited funds, or will deposit funds,
pursuant to Paragraphs 5-8 of this Decree into the Disputed Payment Account (“DPA”)
on the basis of a dispute over the 2004 NPM Adjustment agree that Montana’s
allocable share of such amounts shall be disbursed from the DPA to Montana, togethef

with all earnings or (as agreed and applicable) interest, on such funds.
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IV. DISTRIBUTION OF FUNDS

5. Any Defendant that has neither made full payment of its undisputed 2004
MSA payment together with the 2004 NPM Adjustment amounts in dispute, such that
Montana is already in receipt of its full Allocable Share of such amounts, nor made
payment of its disputed 2004 NPM Adjustment amounts into the DPA, shall, prior to
July 19, 2018, make payment into the DPA of Montana’s Allocable Share of any portion
of the Defendant’s disputed 2004 NPM Adjustment amount that has not already been
paid plus agreed upon interest at prime since the date the funds were initially withheld.
The parties agree that these Defendants are Liggett Group LLC and Farmer’s Tobacco
Company of Cynthiana, Inc.

6. In the case of the Defendants addressed in the foregoing paragraph, such
Defendants and Montana shall jointly instruct the IA to transfer to Montana’s account,
on July 19, 2018, or as soon as practicable thereafter, the payments made into the DPA
representing Montana’s Allocable Share of any outstanding 2004 NPM Adjustment
amount and agreed upon interest at prime.

7. Any Defendant that had paid its disputed 2004 NPM Adjustment amounts
into the DPA shall, together with Montana, instruct the IA to transfer to Montana’s
account, on July 19, 2018, or as soon as practicable thereafter, Montana’s Allocable
Share of all amounts paid into the DPA on the basis of a dispute over the 2004 NPM
Adjustment.

8. Each Defendant that has paid its disputed 2004 NPM Adjustment
amounts into the DPA relinquishes any claim to earnings on Montana’s Allocable Share
of all amounts paid into the DPA on the basis of a dispute over the 2004 NPM

Adjustment. Such Defendants together with Montana shall instruct the IA to transfer
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such earnings to the State of Montana on July 19, 2018, or as soon as practicable
thereafter, for deposit with the Montana Department of Justice for reimbursement of
litigation expenses.

9. Upon release from the DPA as referenced in paragraphs 5-6 above,
Montana agrees that, with respect to the 2004 NPM Adjustment, its claim to any
portion of the amounts first withheld from payment and then deposited into the DPA
for release to Montana has been satisfied. Upon release from the DPA as referenced in
paragraphs 7-8 above, Montana agrees that, with respect to the 2004 NPM
Adjustment, its claim to any portion of the amounts released from the DPA has been
satisfied.

10.  Any Defendant that has paid its share of the 2004 NPM Adjustment
amounts in dispute to the states, such that Montana is already in receipt of its full
Allocable Share of such amount, shall have no further obligations with respect to such
amounts under this Consent Decree.

V. MISCELLANEOUS PROVISIONS

11.  Except as provided in paragraph 8, each party shall bear its own costs and
attorneys’ fees.

12.  The Court shall retain jurisdiction of the original cause number in this
matter for the continued purpose of implementing and enforcing the Master Settlement
Agreement and the Court’s December 1, 1998 Consent Decree and Final Judgment.

13.  The Court retains jurisdiction over the State’s Motion for purpose of
implementing and enforcing this Consent Decree.

14. Montana’s claim for an NPM Adjustment for 2004 from Reemstma

Cigarettenfacbriken GmbH (Reemstma) is $0.52 and from Wind River Tobacco
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Company LLC (Wind River) is $21.11. Reemstma and Wind River did not participate in
these proceedings and Montana contends that they thereby waived any right to dispute
the 2004 NPM Adjustment with regard to Montana. For purposes of this consent
decree only Reemstma and Wind River each waive their right to contest Montana’s
diligent enforcement of the MSA with regard to the 2004 NPM Adjustment. The
parties agree that Montana has already received payment for the Reemstma and Wind

River amounts above.

15.  The State reserves the right to file such motions as necessary regarding

parties that did not timely appear in this case.

Dated this / (‘/% day of July, 2018.

7yl

MICHAET,F. Mc N/
Distritt Court Judg

C:

Timothy C. Fox/Anne W. Yates/Christopher D. Abbott, PO Box 200151, Helena, MT
59620-0151 (and via email: TimFox@mt.gov, AnneYates@mt.gov,
Christopher.Abbott@mt.gov)

David R. Paoli/Paul M. Leisher, PO Box 8131, Missoula, MT 59802 (and via email:
davidpaoli@paoli-law.com, paulleisher@paoli-law.com)

James Goetz/Trent Gardner, 35 North Grand Avenue, PO Box 6580, Bozeman, MT
59771
Alexander Shaknes/Lauren Fraid, 250 West 55th Street, New York, NY 10019-9710

Christie A. Moore, 101 S. 5th Street, 3500 PNC Tower, Louisville, KY 40202
W. Scott Mitchell, 401 North 31st Street, Suite 1500, Billings, MT 59101
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Thomas Dutton/Elli Leibenstein, 77 West Wacker Drive, Suite 3100, Chicago, IL 60601

Charles E. Hansberry/Jenny M. Jourdonnais, 311 Grant Street, Suite B, Missoula MT
59801

Beth McCallum/Robert Brookhiser, 1050 Connecticut Avenue, N.-W., Washington, DC
20036

Carl W. Mendenhall/Sean M. Morris, 111 North Higgins Avenue #600, Missoula, MT
50802

Presented by:
STATE OF MONTA/NA

Paul M. Lelsher
PaoLr LAw FIrM, P.C.

P.O. Box 8131

Missoula, MT 59802

Special Assistant Attorneys General
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R.J. REYNOLDS TOBACCO COMPANY AND SANTA FE NATURAL
TOBACCO COMPANY

H?B?Y & JO ONNAIS, PLLC

~/W{ 7 7 .
Charlés E. Hah‘éﬁzy 4 /
HANSBERRY & BA)NN S, PLLC
311 Grant Street, Suite B (

Missoula, MT 59801

Telephone (406) 203-3454

Fax (406) 205-3170
chansherry@hjbusinesslaw.com

(__\GRE NPERG &ARAURIG, LLP
N : ,
x ‘?/&C:
Thdmas E.Dhttst
Elli Leibenstein
GREENBERG TRAURIG, LLP
77 West Wacker Drive
Suite 3100
Chicago, IL 60601

Telephone (312) 456-8400
Fax (312) 456-8435
leibensteine@etlaw.com
duttont@gtlaw.com
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PHILIP MORRIS USA INC. AND SHERMAN’S 1400 N.Y.C., LLC
GOETZ, BALDWIN & GEDDES, P.C.

Trent M. Gardner

James H. Goetz

GOETZ, BALDWIN & GEDDES, P.C.
P.O. Box 6580

Bozeman, MT 59771-6580

(406) 587-0618
jim@goetzlawfirm.com
tgardner@goetzlawfirm.com

ARNOLD & PORTER LLP

A A 3

Alexander Shaknes

ARNOLD & PORTER LLP

250 West 55th Street

New York, NY 10019-9710

(212) 836-8000
alex.shaknes@arnoldporter.com
(Admitted Pro Hac Vice)
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PHILIP MORRIS USA INC. AND SHERMAN'’S 1400 N.Y.C., LLC

GOETZ, BALDWIN & GEDDES, P.C.

Trent M. Gardner

James H. Goetz

GOETZ, BALDWIN & GEDDES, P.C.
P.O. Box 6580

Bozeman, MT 59771-6580

(406) 587-0618
jim@goetzlawfirm.com

tgardner@goetzlawfirm.com

ARNOLD & PORTER LLP

Alexander Shaknes

ARNOLD & PORTER LLP

250 West 55th Street

New York, NY 10019-9710

(212) 836-8000
alex.shaknes@arnoldporter.com
(Admitted Pro Hac Vice)
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COMMONWEALTH BRANDS, INC.; COMPANIA INDUSTRIAL DE
TABACOS MONTE PAZ, S.A.; DAUGHTERS & RYAN, INC.; HOUSE OF
PRINCE A/S; JAPAN TOBACCO INTERNATIONAL U.S.A., INC.; KING
MAKER MARKETING, INC.; KRETEK INTERNATIONAL, INC.;
SCANDINAVIAN TOBACCO GROUP LANE LTD. (FORMERLY LANE
LIMITED); LIGGETT GROUP LLC; ITG BRANDS, LLC (FORMERLY
LIGNUM-2 LLC); PETER STOKKEBYE TOBAKSFABRIK A/S; P.T. DJARUM;
REEMSTMA CIGARETTENFACBRIKEN GMBH, TOP TOBACCO, L.P.; VON
EICKEN GROUP

WORBE

;PANE P.C

Sean M. Motris N
HANE P.C.

321 West Broadway

Suite 300

Missoula, MT 58902

BAKER & HOSTETLER, LLP

S ateti. B e Colblec

Elizabeth B. McCallum

Robert J. Brookhiser

Carey R. Busen

Baker Hostetler LLP

1050 Connecticut Ave., NW, Suite 1100

Washington, DC 20036

Telephone: (202) 861-1720

Fax: (202) 861-1783

Email: rbrookhiser@bakerlaw.com
emccallum@bakerlaw.com

cbusen@bakerlaw.com
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FARMERS TOBACCO COMPANY OF CYNTHIANA, INC. AND WIND RIVER
TOBACCO CO. LLC

HOLLAND & HART LLP

W. Scott Mitchell ( For Farners TobaccaC ompany of Cynthianag, Tnc)

HOLLAND & HART LLP
401 North 318t St.

Suite 1500

Billings, MT 58101

BINGHAM GREENEBAUM DOLL LLP

S hezts ) J—

Christie A. Moore

Mark A. Loyd

Bingham Greenebaum Doll LLP

101 South Fifth Street, St. 3500

Louisville Christie A. Moore

Mark A. Loyd

Bingham Greenebaum Doll LLP

101 South Fifth Street, St. 3500

Louisville, KY 40202

Tel: 502/589-4200

Email:cmoore@bgdlegal.com
mloyd@bgdlegal.com
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