
MONTANA Public Safety Officer Standards and Training Council 
Meeting Agenda – December 7, 2016 

Face to Face Meeting 9:00 a.m. – 12:00 p.m. 
Department of Transportation 

2701 Prospect Ave, Auditorium West 
Helena, Montana 59602 

 
Dial-in Participant Information 
 Dial-in number:  (866) 576-7975 
 Access code:  612394 
 
I. 9:00 a.m. – Call meeting to order, roll call, identify and welcome guests. 

 
II. 9:05 a.m. – Approval of minutes for September 7, 2016 POST Meeting (p.1) 

 
III. 9:15 a.m. – Public Comment/Guest Issues 
 
IV. 9:30 a.m. – Old Business 

a. Lawsuit – Chris Tweeten 
b. POST Council Meeting Venue 
c. Notary on the Reserve Application (p. 32) 

 
10:00 a.m. Break 
 

V. 10:15 a.m. – New Business 
a. Gina Dahl Resignation (p. 34) 
b. Instructor Qualification Discussion 
c. PSC Basic Syllabus (p. 35) 
d. Scripp’s Records Request (p. 37) 
e. Director’s Report 

i. DUI/SFST Update (p. 60) 
ii. Budget Report (p. 62) 

1. Carry Forward Money 
iii. Legislative Update 

1. Legislative Draft 
A. Reserve Officer Statute (p. 63) 

2. Misdemeanor Probation/Pretrial Services Officers 
iv. March Basic Coroner Training (p. 94) 
v. Certificates Awarded (p. 96) 

vi. Equivalency Granted 
1. Pilar Kuntz, Deputy – Roosevelt County Sheriff’s Office 
2. Steven Liss, Investigator – Gambling Investigation Bureau 
3. Trisha Wolford, Police Officer – Bozeman Police Department 
4. Ryan Epley, Detention Officer – Missoula County Sheriff’s Office 
5. Ryan Beston, Police Officer – Ft. Peck Department of Law and 

Justice 
6. Dylan Sutton, Police Officer – Billings Police Department 
7. Charles Renfro, Investigator – Investigator - DOC 



8. Patrick Saling, Corrections Officer - DOC 
vii. Extensions Granted 

1. David Richard, Corrections Officer - DOC 
2. Kassie Klein, Detention Officer – Richland County Sheriff’s 

Office 
3. Sam Wavra, Police Officer – Conrad Police Department 
4. Victoria Lehnen, Public Safety Communicator – Granite Country 

Sheriff’s Office 
5. Cortney Fowler, Public Safety Communicator – Stillwater Country 

Sheriff’s Office 
6. Casey Mulkey, Deputy – Valley County Sheriff’s Office 
7. Jason Thompson, Detention Officer – Yellowstone County 

Sheriff’s Office 
8. Brenton Dorsey, Detention Officer - Yellowstone County Sheriff’s 

Office 
9. Jason Eckart, Detention Officer - Yellowstone County Sheriff’s 

Office 
10. George Stull, Detention Officer - Yellowstone County Sheriff’s 

Office 
11. Andrew Miller, Detention Officer -  Yellowstone County Sheriff’s 

Office 
12. Codie Plotner, Detention Officer - Yellowstone County Sheriff’s 

Office 
13. Justin Prindle, Detention Officer - Yellowstone County Sheriff’s 

Office 
14. Richard McCann, Detention Officer - Yellowstone County 

Sheriff’s Office 
15. Kelly Comstock, Detention Officer - Yellowstone County Sheriff’s 

Office 
16. Elizaveta Harmon, Police Officer – Fairview Police Department 

viii. Cases Open/Closed (p. 107) 
ix. Office Updates 

1. Sugar CRM 
2. Temp 

 
VI. 11:00 a.m. – Committee Reports 

a. ARM – Bill Dial 
b. Coroner – Jim Cashell 
c. Case Status – John Strandell 
d. Curriculum – Jim Thomas 
e. Business Plan/Policy – Kimberly Burdick 

 
VIII. 12:00 p.m. – Adjourn 
 
* Executive Sessions are closed to the public in order to protect the privacy rights of individuals. 
 
Times are approximate, except for public comment; actual times may vary depending on 
presentation/discussion time. 
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MEETING MINUTES 

MONTANA POST COUNCIL 
September 7, 2016 

MLEA 
HELENA, MT 

 
PRESENT 

Tony Harbaugh ~ Chairman ~ by phone 
Kimberly Burdick ~ by phone 
Jim Cashell 
Bill Dial ~ by phone 
Kevin Olson  
Ryan Oster  
Tia Robbin ~ by phone 
Jesse Slaughter 
John Strandell 
Jim Thomas 
 

NOT PRESENT 
 Gina Dahl 
 Lewis Matthews 

 
STAFF PRESENT 

Perry Johnson ~ Executive Director 
Mary Ann Keune ~ Administrative Assistant 
Katrina Bolger ~ Paralegal/Investigator  

 
LEGAL COUNSEL PRESENT 

Sarah Clerget  
Chris Tweeten  
 

GUESTS 
      Dan Moore ~ Motor Carrier Services 

Andrea Lower ~ Gallatin County Court Services 
Steve Ette ~ Gallatin County Court Services 
Gen Stasiak ~ Gallatin County Court Services 
Truman Tolson ~ Missoula Police Department 
 

I. WELCOME 
Meeting called to order by Tony Harbaugh, Chairman, at 8:00 a.m. at the MLEA, rooms 
213 & 214. 
 
Tony Harbaugh stated that he had been in contact with John Strandell this morning and 
asked him to chair the meeting on Tony Harbaugh’s behalf as it’s hard to chair a 
meeting while on the phone. 
 
Perry Johnson called roll. Perry Johnson noted that Kimberly Burdick was going to try 
and join the meeting by phone around 9:15 a.m. Bill Dial stated he had to leave the 
meeting for a bit but would join back on around 9:15 a.m. Tia Robin commented that 
she would need to leave the meeting from 10:00 a.m. until 10:30 a.m. Perry Johnson 
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told the group that there would be some business between 9:15 a.m. and 10:00 a.m. to 
take care of. 
 
Perry Johnson noted that Laurel Bulson retired so the Council didn’t have a Detention 
Officer Representative. He calls the Governor’s Office every day or two to find out if a 
representative has been appointed yet. The Governor hasn’t had time to appoint anyone 
yet but his office is looking hard at one of the applicants. 

 
II. Approval Of Minutes for September 7, 2016 

 
Kevin Olson made an amendment to page 7, second paragraph, last sentence. The word 
should be interpreting, not interrupting.  
 
Kevin Olson made a motion and Jim Cashell seconded to approve the minutes of the 
March 9, 2016 meeting as amended. Motion carried, all members voting in favor. 

 
III. PUBLIC COMMENT/GUEST ISSUES 

       
John Strandell asked Dan Moore if he had any issues he wanted to bring up. He didn’t 
have anything to speak about, he just wanted to listen in. 
 
Andrea Lower said that she was just listening today and had nothing to discuss. 

 
 

IV. OLD BUSINESS 
 

     Lawsuit 
Chris Tweeten updated the Council about the Lake County lawsuit against POST and 
Fish Wildlife and Parks. He said the attorneys have agreed and the judge has approved 
an extension of the discovery deadline. As far as he knows it is still in the discovery 
phase. 
 
Attorney General’s Opinion 
Chris Tweeten reported about the issue dealing with the MOU between DOJ and DOC 
regarding the ability of DOC to retain investigators. The DOC investigators work solely 
on correction’s matters mainly on those that arise within the walls of the institutions. 
He reported that a question had arisen upon reading the statutes as to whether the 
Attorney General has the authority to appoint persons who aren’t within DCI, employed 
by DOJ, as investigative agents under the governing statute.  
 
Chris Tweeten said his opinion was it wasn’t legal based on the presence in the statute 
of some language suggesting that it’s reach was limited to matters within DOJ. He 
reminded the Council that POST had a meeting with the folks at DOC and proposed to 
submit a request for an opinion from the Attorney General. There was discussion about 
what the scope and reach of that would be. A consensus was reached with DOC and the 
Attorney General’s Office with how to phrase that request to make it more palatable to 
the Attorney General. POST sent in the request and received an opinion. Chris Tweeten 
shared that the opinion disagreed with his interpretation of the statute and it stated that 
under the terms of the statute it is permissible for the Attorney General to appoint the 
investigative agents for DOC. The statute is found in the DCI section code. Chris 

2



 
3 

 
Tweeten shared that the opinion cleared the way for the completion of the MOU 
between Justice and Corrections in terms of these investigators. The memorandum is 
finished and in place.  
 
Chris Tweeten commented that Perry Johnson had sent him an email asking for some 
additional discussion about some questions that arose in light of the opinion. The 
overriding question is whether these agents who are appointed by the Attorney General 
to serve within DOC are public safety officers and have to undergo all the training 
required of public safety officers under the jurisdiction of POST. There were also a 
couple of other questions posed by Perry Johnson to Chris Tweeten. If these agents have 
a break in service do they have to take an equivalency class or go back to basic 
depending on the length of time of the break of service. Chris Tweeten commented that 
as he reads the opinion, the opinion puts these investigators on the same footings as the 
investigators for DCI. The authority for appointment is exactly the same and the 
opinion discusses an aspect of the governing statutes for DCI agents. It says that the 
jurisdiction of the DOC agents don’t have to be equivalent to the agents appointed in 
DCI. 
 
Chris Tweeten continued with, the DOC agents are appointed under the very same 
statute as DCI agents and the opinion turns on the question of whether they are peace 
officers and public safety officers. Chris Tweeten’s interpretation is that these DOC 
agents serve on the same basis as any other public safety officer. They have to have 
basic and they have to keep up with their training. If there is a break in service they are 
subject to 7-32-303(5) just like any other public safety officer.  
 
John Strandell told the Council that the MOU was signed last week so it is in place. He 
is working with DOC getting the training records and documents he needs to make 
sure the MOU is in place. The Attorney General will administer the oath of office with 
the agents. John Strandell said he is pleased with it because the investigators within 
DOC do a great job investigating crimes within facilities. It will empower them and 
give them authority to continue their efforts. He mentioned that Paul Szczepaniak and 
he are talking about partnering on a number of different areas especially when DOC 
and DCI can investigate a matter together.  
 
Ryan Oster asked if the DOC agents that are in place all have a basic. John Strandell 
said all the officers who have been hired are certified and have to meet the same 
standard as a DCI agent. 
 
Perry Johnson liked the question by Ryan Oster and wondered what happened to those 
DOC agents in lieu of the opinion and the years that they served before the opinion was 
created. Chris Tweeten said he hopes POST never has to find out. He thinks the Attorney 
General’s opinion is they have always been eligible for appointment under the statute in 
the DCI part of the code. The problem as to whether these officers could be appointed at 
all has been solved prospectively and retrospectively with the opinion. The Attorney 
General’s opinion is that the statute always said the Attorney General could appoint 
outside DOJ. Chris Tweeten said he didn’t know the history of whether some agents 
have served without having a basic. If they had defects in their certification or training 
during that time it could be a problem if an inmate raised a problem with respect to 
how he was treated by one of these investigators and filed a civil rights claim. A court 
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would get a chance to look at the issue and if the court disagrees with the Attorney 
General that would be the courts right.  
 
John Strandell commented that he is going to do a very thorough review of the officers 
who will be appointed. Perry Johnson asked if the notice of appointment should come 
from DOC and John Strandell agreed that DOC should send in the notices. 
 
Chris Tweeten stated that there are two ways to handle it. The notice of appointment 
could come from the Attorney General since he is appointing the officers or from DOC 
who is employing the agents.  
 
Jim Cashell asked if these agents would need to have the correctional officer’s 
certifications since they would be working with inmates inside the institutions. John 
Strandell and Chris Tweeten both agreed that they would not need correctional officer’s 
certifications since they don’t fit within the definition of a correctional officer. John 
Standell shared that he asked the same question back when the original MOU was 
signed and the legal team said they wouldn’t need it. Kevin Olson said the question in 
his mind is how much time do they spend “hands-on” supervising and correcting 
offenders. That would be the ultimate question under the statute for 
correction/detention officers. Chris Tweeten pointed out that these agents don’t 
supervise offenders at all. 
 

     POST Council Meeting Venue 
Chris Tweeten shared that at the last meeting there was a discussion about the Council 
taking it’s meeting on the road. He didn’t find any statutory language, administrative 
rule or Attorney General’s opinion that would get in the way of moving the meeting 
around the state. He explained that the Council, as an independent board, can meet 
wherever it wants as long as it complies with the public notice provisions in the statute. 
Perry Johnson commented that at the last meeting there was interest in going into other 
communities and filling the spectator chairs. John Strandell mentioned that he liked the 
idea of scheduling the next meeting on the road and see how it goes. He also mentioned 
that the lack of involvement from the public is an indicator that people are happy with 
how things are going and there aren’t any burning issues. 
 
 Jesse Slaughter thinks it’s a really good idea to travel but cautions he doesn’t want to 
over burden the staff with taking it on the road. He also thinks it’s a good idea to reach 
out to others in the community and to inform them of the meeting. As Council members 
Jesse Slaughter believes it’s their obligation to come to the meetings and participate. He 
wants the Council to strategize on how to promote the meeting. If it’s not going to be 
promoted and they show up to an empty room then there is no reason to move it. 
 
John Strandell thinks traveling one meeting a year would be sufficient and agrees with 
Jesse Slaughter on promoting the meeting. Perry Johnson thinks it’s an opportunity to 
take advantage of having more people attend. He said in the last couple of years he has 
been good about sending out meeting emails to many people but hasn’t done it for the 
last couple of meetings. Perry Johnson said there are a lot of things going on at POST 
and it’s hard to keep all the balls in the air. He has dropped the ball in not informing 
the stakeholders about the meeting.  
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Perry Johnson told the Council that he would like to see one meeting a year in Helena, 
one in the east and one in the west. John Strandell likes the idea but doesn’t want it to 
be too much for staff so it would be Perry Johnson’s call. Ryan Oster said that there isn’t 
much participation from MACOP from the eastern part of the state so thinks it is 
important to travel to them. Kevin Olson commented that since there will be traveling 
involved maybe POST could hold a 4 hour ethics class the afternoon before the meeting. 
Make it a meaningful trip and accomplish several things. Jim Thomas stated that when 
he and Jerry Williams traveled to Broadus to do some training they filled up the room 
twice. He really thinks it would be a good idea. John Strandell agreed and asked Tony 
Harbaugh to help orchestrate a meeting in that part of the state. Tony Harbaugh said he 
would be happy to help and also thinks there would be a big turn out from the 
stakeholders in the eastern towns. Perry Johnson will bring back a recommendation for 
travel for 2017 at the December 7, 2016 Council meeting. 
 
Johns Strandell told the Council that a break was scheduled for 9:00 a.m. but he 
suggested they just keep going with the meeting. Perry Johnson shared that the oral 
arguments for McLean, and the stipulations for Thompson and Houston is scheduled 
for 9:15. He didn’t think there would be a quorum of Council members available to 
deal with the cases. Some of the members agreed to call in to hear the cases. Perry 
Johnson counted up the members and Katrina Bolger pointed out that Jim Thomas, who 
is a member of the Case Status Committee, hadn’t heard any information on the 
Houston case so he can be part of the quorum for that case. Perry Johnson pointed out 
that it will depend on how many members call in to participate in that part of the 
meeting.  
 
Perry Johnson said that the Case Status Committee members can’t be a part of the 
quorum and Kevin Olson has had some interaction with the McLean and Thompson 
cases. Kevin Olson said he couldn’t vote in the Houston case. John Strandell asked if it 
would be best to wait until 9:15 and come back to that portion of the agenda.  
 
Sarah Clerget stepped out in the hall to call Dan Cederberg to see if he would be willing 
to waive Kevin Olson as part of the quorum or waive the conflict with the Case Status 
Committee members. While Sarah Clerget was making the call it was decided to move 
into the Director’s report.  

 
V. NEW BUSINESS: 

 
      Directors Report 

 Approval of Revised LEOB Syllabus 
Perry Johnson directed the Council to page 53 of the meeting materials. He shared that 
Glen Stinar had a meeting at the Attorney General’s Office or he would have been 
present to present the syllabus. Perry Johnson commented that he knows there have 
been changes made but they weren’t highlighted in the meeting materials. The total 
number of hours for the basic hasn’t changed but some of the instruction has in 
regards to the MLEA syllabus. He believes some interpersonal communications and 
verbal de-escalation techniques has been added. They have taken some hours and 
moved them around. The new syllabus will be used next week with the incoming LEO 
Basic.  
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Ryan Oster made a motion and Jess Slaughter 2nd to approve the new LEOB syllabus. 
Motion carried, all members voting in favor. Tony Harbaugh abstained from the vote. 
Perry Johnson asked Tony Harbaugh if he understood the vote was about the LEOB 
syllabus. Tony Harbaugh said he understood but thought he had to hold his vote in 
case there is a tie.  
 

      Out of State Jobs Posted on POST Website 
Perry Johnson reported that he received a call a couple of weeks ago from Training 
Officer Calderwood from the Coeur d’Alene Police Department. The officer asked if 
POST would consider putting job announcements on their website for his agency. 
Perry Johnson told the officer that he didn’t think that it would be appropriate but he 
would put it on the agenda and ask the Council to give him direction on the subject. 
Tony Harbaugh agreed with Perry Johnson and said that if an officer is interested in 
going to work in another state they can look on the websites for that state. Kevin Olson 
agreed and mentioned that the Council has been addressing the workload on the staff 
and this would add more work unnecessarily and it would be hard to stop other states 
who would like their jobs posted. John Strandell agreed as well. Jesse Slaughter asked if 
there were posting for jobs in Montana. Perry Johnson said there are some posted on 
occasion.  
 
Sarah Clerget reentered the room and said that Dan Cederberg would be calling back 
as he was in a meeting. 
 

 Stevensville DUI Processing Certification 
Perry Johnson directed the members to page 55 in the meeting materials. He told the 
Council that when he first saw the letter he thought it was an internal matter for the 
agency and that the blessing from POST wouldn’t make any difference. He shared that 
the certification is issued by the lab so if the agency can get the training locally and 
cover the requirements for that certification it doesn’t matter to POST. It appears to 
Perry Johnson that there is already a solution for the problem and POST doesn’t have 
any stake in the issue. POST doesn’t issue a certificate for processing a DUI, which 
comes from the Lab. Jim Thomas asked if POST certifies the training. Perry Johnson 
replied that POST certifies the training when it’s in the Basic Academy and in the EQ 
class but we don’t issue a certificate for the training. The certification card comes from 
the Lab.  
 
Ryan Oster asked if the 3 people being referenced are people from the Stevensville PD. 
John Strandell thought it was statewide. Ryan Oster and Perry Johnson both 
commented that they think it is referring to 3 people in the Stevensville PD. Ryan Oster 
said he doesn’t understand what the issue is and what it has to do with POST.  
 
Kevin Olson stated that as he remembers, the agency’s senior operator is usually the 
one who tracks the expiration of the cards. Even though the agency didn’t get a letter 
from the state Crime Lab, whomever is responsible for the intoxilyzer machine either 
failed or fell on deaf ears that somebody was going to be expired. He explained that the 
materials refer to the 40 hour class. There is an Intoxilyzer class and the SFST class. 
When Kevin Olson was the Academy Director he had people asking every year to come 
sit through that portion of the LEOB because they let their card lapse. They only 
wanted to take the 16 hours of the Intoxilyzer. He reported that the course is blended 
between the Intoxilyzer and SFST training. He told the people who were wanting to sit 
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through the class that they would have to attend the whole 40 hours since it was 
blended. The Academy now does a 40 hour class the week after the EQ class for those 
out of state officers who need the certification as well as those officers who have 
expired cards. Kevin Olson said he doesn’t think POST should make an exception 
because of a hardship of a local agency. The 40 hour class is available to take or the 
Crime Lab will give the class. Ryan Oster commented that even if POST made an 
exception we can’t order anyone to put on a class. John Strandell thought it would set a 
very bad precedence as well. Jesse Slaughter told the Council that literally all it is to 
recert is to swipe your card and enter the last 4 digits of your social security number. If 
a person is missing the recert they will just have to come back and take the 40 hour 
class.  
 
Sarah Clerget said as she reads in the last sentence they have the 40 hour class, it’s just 
in 2 pieces. It looks like there are troopers who are going to teach the SFST segment 
and the Lab is going to teach the 16 hour portion. They are asking for the blessing 
from POST for it to come in 2 separate pieces.  
 
Jesse Slaughter doesn’t think Perry Johnson is able to answer that until he sees the 
completed product with the certifications. He stated that it doesn’t matter to POST how 
they do the training as long as they follow the law in the submission and the teaching. 
Perry Johnson said he thinks the issue really is that they want the card and POST 
doesn’t give the card. The training is going to have to meet the requirements of the 
DOJ, Forensic Science Division, before they will be issued the card again. The agency is 
going to have to meet that standard. Ryan Oster commented that if they want POST 
credit for the training they need to submit the required documents and Perry Johnson 
will have a look at it and give it credit if it meets the standards. Perry Johnson shared 
that it can be used as in-service if they don’t care about POST credit as well. Perry 
Johnson said the bottom line is they want a card issued and POST doesn’t do that. The 3 
officers have to meet the requirement of the Lab for that training.  
 
Tony Harbaugh suggested reaching out to the lab and clarifying with them that based 
on what is being said that POST would have to give permission for the training. He 
thinks it would be valuable to check with the Lab and see what information was given 
and correct it if need be. Jim Cashell commented that it looks to him like a situation 
was created and now they are looking for a simple and easy way out. He thinks they 
are going to have to find a 40 hour class and go to it and it’s up to the Lab to certify 
them on the Lab’s machine. He warns that we can’t start breaking these things down 
and making exceptions or we are going to be creating a problem. John Strandell 
agreed with Jim Cashell. Perry Johnson said he will reach out to Ben Vetter at the 
Crime Lab and check with him about the issue.  
 
John Strandell asked if the 40 hour class held twice a year is the only class available. 
Mary Ann Keune commented that it seems like POST has received other Intoxilyzer – 
SFST classes and given credit for them. Perry Johnson said he would report back with 
what he finds out at the next Council meeting. 
 
Ryan Oster commented that he still thinks it’s the Lab’s issue, not POST’s and Perry 
Johnson agreed. Ryan Oster said if the Lab wants to submit a 16 hour get caught up 
class they can do that as long as they provide all the required material. John Strandell 
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agrees but thinks that if Perry Johnson talks to the Lab he will get the Lab’s position 
and then we will have that information. 
 
The members took a break from 9:00 a.m. to 9:15 a.m. 
 

 
      McLean Oral Argument 

Perry Johnson stated that Sarah Clerget was on the phone at that moment with one of 
the attorneys that represents 2 of the parties. He reported that as soon as she comes 
back in the room it will be clear as to how the meeting needs to proceed. He was sure 
that there was a quorum available to take care of the subsection c. on the agenda, the 
Houston stipulation. John Strandell called roll again to verify who was on the phone. 
Members on the phone were Tony Harbaugh, Kimberly Burdick, Bill Dial, and Tia 
Robin. Perry Johnson commented that Tony Harbaugh can’t vote on these cases but the 
other 3 on the phone can. 
 
Truman Tolson joined the meeting by phone. 
 
John Strandell confirmed that Dan Moore and Andrea Lower were still on the phone as 
well. 
 
Steve Ette from Gallatin County Court Services joined the call as well. 
 
Perry Johnson turned the hearing over to the Hearing Examiner, Chris Tweeten. 
 
Chris Tweeten stated, pursuant to notices considered by mail this is the time that has 
been set for consideration by the Council on 3 contested case matters that are listed in 
the meeting agenda.  
 
The first matter is full argument with respect to the case of Maria McLean which is 
contested case number 1665-2016. Chris Tweeten explained that his understanding is 
that the proposed decision has been prepared by hearing examiner, David Scrimm by 
which he adopts by reference the order that was issued on August 18, 2016 granting 
summary judgment to POST. With respect to the question of the denial of the 
certificate application of Maria McLean. 
 
Sarah Clerget stated that POST didn’t have a quorum present and the opposing counsel 
would not waive the quorum. Chris Tweeten commented that he would get there and 
wants it on the record. Chris Tweeten asked if Mr. Cederberg or Ms. McLean were on 
the phone and also noted that no one was present in the room either. He asked for the 
record if anyone on the phone was prepared to enter an appearance for Ms. McLean in 
this matter. He understood a question had arisen with respect to the presence or 
absence of a quorum. In POST’s Administrative Rules those members of the committee 
that screen these matters are recused from participation in consideration of the matter 
once it comes before the Council on consideration of a proposed decision by a hearing 
examiner. He continued that here are 6 members of the Council present and there are 
4 more on the phone with a total of 10 members. He asked any of the members who 
participated in screening committee consideration on the McLean case to identify 
themselves. John Strandell, Jim Thomas and Tony Harbaugh each identified 
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themselves. Chris Tweeten noted that 7 members remain which is a quorum. Sarah 
Clerget stated that Kevin Olson was conflicted out as he was a listed witness. 
 
Kevin Olson commented that he would like to demand that Mr. Cederberg show cause 
why he would be conflicted out. He has no reason or background why he was 
subpoenaed. Kevin Olson remarked that he has no knowledge of the case. Sarah 
Clerget said that she and Kevin Olson talked about it. Kevin Olson said that they talked 
about that Dan Cederberg was going to bring some claim of because Kevin Olson was 
running the Academy he had some testimony. He also stated that Sarah Clerget and 
Kevin Olson had a discussion that he was going to be subpoenaed and it had to do with 
him being the administrator of the MLEA. He doesn’t know if that is a basis for 
conflicting him out of the case.  
 
Chris Tweeten stated that pursuant to MAPA in section 2-4-611, a member of the 
Council is not disqualified unless a party to the matter has filed an affidavit of 
disqualification showing interest or biase or lack of impartiality on behalf of that 
member. To Chris Tweeten’s knowledge, that hasn’t happened. Sarah Clerget 
confirmed that no document had been submitted. Chris Tweeten asked if she had 
reached some sort of agreement or understanding with Mr. Cederberg regarding Mr. 
Olson’s participation. Sarah Clerget said she had just spoken to Mr. Cederberg and 
conveyed that her understanding was that Kevin Olson was conflicted out. She said 
that obviously the decision is up to Chris Tweeten as the Hearing Examiner and the 
Council. Chris Tweeten asked if Sarah Clerget had any understanding as to why Mr. 
Cederberg wasn’t appearing at the meeting. Sarah Clerget did not. She reported that 
for the record, Mr. Cederberg received the mailed copy of the notice of hearing and 
she also emailed him last week. The statement in Mr. Scrimm’s order states that it has 
to be approved by the Council. She corrected that it is a recommendation. She did relay 
that Mr. Cederberg had been out of town until yesterday but she spoke to him on the 
phone and he was back in the office and he is aware that the hearing is happening.  
 
Chris Tweeten shared that he is puzzled since this hearing is scheduled for oral 
argument this morning and neither Ms. McLean nor her counsel are appearing for 
purposes of oral argument. He wondered if Mr. Cederberg isn’t appearing because it’s 
his understanding that the Council can’t proceed due to lack of a quorum. Sarah 
Clerget mentioned that she represented that to Mr. Cederberg 5 minutes ago. Chris 
Tweeten asked John Strandell if the Council could hold this matter to the end of the 
calendar of contested case matters and have Sarah Clerget contact Mr. Cederberg 
about joining the hearing. Sarah Clerget suggested Katrina Bolger make the call so they 
could move forward in the hearings. John Strandell and Chris Tweeten agreed that 
Katrina Bolger would make the call.  
 
Chris Tweeten commented that on one hand he doesn’t want to proceed with oral 
argument if under the circumstances it wouldn’t be fair to do that to Ms. McLean but 
on the other hand the statute is very clear about what needs to be done in order to 
disqualify a member of the agency. He hasn’t seen anything that indicates that the 
statutory requirements have been complied with. If he is correct in his understanding 
that there is a quorum if Mr. Olson is available to participate then he will hear oral 
argument. 
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Bill Dial said he couldn’t hear what Sarah Clerget had said and asked Chris Tweeten to 
summarize what was said because he can’t understand why Mr. Cederberg wasn’t at 
the hearing. Chris Tweeten said the problem is he doesn’t know either and he doesn’t 
think Sarah Clerget knows. He explained that Mr. Cederberg has been out of town but 
there were emails last week indicating that the matter would be taken up today 
followed by formal written notice. Mr. Cederberg should know that this matter is 
under consideration today. If it is his intention to submit it without argument that’s 
one thing, but if he didn’t understand what the intention of the Council was today and 
he his confusion was compounded by the conversation that he had with Sarah Clerget 
a few minutes ago that might raise a fairness question. 
 
Perry Johnson commented that according to the 2-4-611, Mr. Cederberg didn’t meet 
that standard anyway. Chris Tweeten agreed. Perry Johnson shared that in regards to 
the Council giving any consideration in regards to anything that has been said outside 
the scope of today, there was a responsibility for Mr. Cederberg to meet that statute to 
disqualify any member of the Council, not just Kevin Olson for cause but any member 
of the Case Status Committee even. Sarah Clerget pointed out that the Case Status 
Committee is excepted by POST’s ARM. She said she needs to double check that. Chris 
Tweeten said as he understands it Kevin Olson isn’t being disqualified for participation 
in the Case Status Committee. Sarah Clerget said that she was just talking about the 3 
members of the Case Status Committee. Chris Tweeten commented that according to 
his records that if those 3 are excluded there is still a quorum with 7 members.  
 
Bill Dial remarked that if POST’s attorney said that Mr. Cederberg was given adequate 
notice and he responded to that notice then the Council needs to go forward. He 
doesn’t mind putting it off until the end of the hearings but he wants to go forward. 
 
Chris Tweeten wants to hear from Mr. Cederberg if it’s possible to make sure the 
record is complete if it goes on to District Court or the Board of Crime Control. 
 
John Strandell reported that Katrina Bolger returned to the room. Katrina Bolger said 
that Mr. Cederberg will be calling in. Chris Tweeten said they would proceed with the 
other two cases first. 
 

      Thompson Stipulation 
Sarah Clerget explained that when POST originally received the case it was understood 
that Ms. Thompson was operating as a Misdemeanor Probation Officer and during the 
discovery process in the contested case proceeding POST discovered that she was 
working as a Pretrial Service Officer part of the time. As a Pretrial Service Officer 
employed by a private company, in this case Missoula Corrections Services, she was 
eligible for a POST certificate. A basic POST certificate was issued based on her pretrial 
service operation and limited to that operation. She was not certified as a misdemeanor 
probation officer. Because POST issued that certification she then voluntarily made the 
motion to voluntarily dismiss and the Hearing Examiner granted it pending the 
Council’s approval. All that is being asked of the Council is to approve the dismissal of 
this case based on the fact that POST issued the certificate. Chris Tweeten asked if there 
was anyone appearing on behalf of the officer. Sarah Clerget said no. 
 
Dan Cederberg joined the meeting by phone. 
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Chris Tweeten told Dan Cederberg that Chris Tweeten has been delegated the 
responsibility of moving these matters procedurally along for consideration by the 
POST Council today as indicated on the agenda as a presiding officer. Chris Tweeten 
said that the Council will complete the 2 stipulated matters then circle back to Maria 
McLean. 
 
Chris Tweeten opened the floor for discussion on the Thompson stipulation. Jim 
Cashell made a motion and Kevin Olson seconded to approve the stipulation for 
Melissa Thompson. Motion carried, all members, except for those recused, voted in 
favor. Chris Tweeten said the stipulation is approved and said there should be a formal 
letter sent out signed by either Tony Harbaugh or John Strandell and that would 
complete the Council’s work and the time would begin to run for seeking any review 
before the Board of Crime Control or District Court.  
 

      Houston Stipulation 
Sarah Clerget told the Council that this was a voluntary surrender by the officer but 
because it was in the contested case stage already that means the Council has to 
approve the stipulation and dismissal per the ARMs. She explained that POST had some 
historic events with the officer back when he was a peace officer in Havre. Those 
events caused him to leave law enforcement of his own volition. He then became a 
publicly employed pretrial service officer. When he applied for the basic certificate as 
a pretrial service officer POST discovered the prior incidents from when you was a law 
enforcement officer and proceeded with revocation and proceedings against all his law 
enforcement certificates and the denial of his application for pretrial. In the 
intervening time while that contested case proceeding went on he got a different job 
with the courts with a different job description for which he no longer needs a POST 
certificate. He then voluntarily surrendered all of his peace officer certificates and 
withdrew his application for a pretrial certificate. 
 
 Sarah Clerget said the stipulation which is in the meeting materials on page 48 weighs 
out the most important parts that he is giving up. He is giving up the law enforcement 
certificate in paragraph 1 and he’s withdrawing his application. In 4, a, b and c which 
are on page 49 he is working in a capacity that he doesn’t require a POST certificate 
and he is not a public safety officer. From the date of his signing this stipulation on, he 
understands that he has no POST certificates. This was a good resolution to this matter 
which was headed for hearing. She asked the Council to approve the stipulation per 
the ARMs.  
 
Chris Tweeten asked if there was anyone present to appear for Mr. Houston. Seeing 
none he asked for questions or comments or discussion from the Council. Kevin Olson 
abstained from this vote for the record since Mr. Houston worked for Kevin Olson as a 
police officer during Kevin Olson’s tenure as Chief of Police for the City of Havre. 
Kevin Olson asked if there is still a quorum. Jim Thomas said he can vote on this 
stipulation. Perry Johnson asked if Chris Tweeten wanted a roll call vote on the 
stipulation and Chris Tweeten said he would. 
 
Jim Cashell made a motion and Ryan Oster seconded to approve the stipulation.  
Jim Thomas, Jesse Slaughter, Jim Cashell, Ryan Oster, Kimberly Burdick, Bill Dial, and 
Tia Robin voted in favor. Motion carried.  
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       McLean Oral Argument 

Chris Tweeten said the meeting would continue with the Maria McLean oral 
argument. He shared that a question had arisen with respect of a quorum for purposes 
of consideration in this matter. POST’s ARM provide that the members of the Case 
Status Committee, which is the committee that screens these matters when they 
originally come in, be excluded. Sarah Clerget shared that it is arguable. Chris Tweeten 
reported that the practice has been for those members to recuse themselves when 
voting on those matters that they have screened. There are 10 Council members 
present and 3 of them have participated in the screening of this matter. Those 
members are John Strandell, Jim Thomas and Sheriff Harbaugh. He explained that it 
would reduce the number of voting members to 7 which is still a quorum.  
 
Chris Tweeten told Dan Cederberg that it is his understanding that in conversations 
with Sarah Clerget earlier in the day that the question of Kevin Olson’s eligibility to 
participate in this matter has come up. He continued that Sarah Clerget may have 
made representations that Kevin Olson would not be a voting member of the Council 
for purposes of this matter. He asked Dan Cederberg if that was right. Dan Cederberg 
agreed.  
 
Chris Tweeten shared that he looked at the statute 2-4-611(4) that specifically 
addresses the questions of disqualifying members of an agency for cause based on 
personal bias, lack of independence, disqualification by law or other disqualifications 
of an agency member. That statute presumptively allows all members of the agency to 
vote on a matter unless an affidavit of disqualification has been timely filed. The 
requirement is that it be filed in advance of the time and date of the hearing. Chris 
Tweeten said that no such affidavit is in the record as far as he knows. He asked Dan 
Cederberg if that was consistent with his knowledge. Dan Cederberg agreed.  
 
Chris Tweeten continued that Mr. Olson, as Chris Tweeten understands is not willing 
to recuse himself from this matter because he doesn’t consider his participation or 
whatever participation that he has had previously to be sufficient to create either 
personal bias or lack of independence or any disqualification by law. Chris Tweeten 
asked Mr. Olson if that was correct. Mr. Olson agreed and asked Dan Cederberg for 
the record to show cause why he shouldn’t participate in this proceeding. 
 
Chris Tweeten asked Dan Cederberg to explain what cause he has, if any, to remove 
Mr. Olson from the voting duties that he has as a member of this Council on this 
matter. 
 
Dan Cederberg stated that he has participated in the discussion that have been ongoing 
in regard to the legislation that is being considered to deal with the situation. He 
continued that Kevin Olson has been in conversations with representatives for 
Missoula Correctional Services and some of the other prerelease centers with regard to 
the legislation that would address the issues that will be talked about today. Dan 
Cederberg stated that during those discussions Kevin Olson had heard information 
about the positions that the other entities have, what their tactics and arguments are 
going to be so in essence he has had inside information in regards to what is going on 
here. He said that under those circumstances his take would be that Kevin Olson is in a 
situation where he should recuse himself.  
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Chris Tweeten replied that Mr. Cederberg didn’t raise that issue prior to today and said 
there is no affidavit in front of him. Dan Cederberg agreed. Chris Tweeten said that as 
he reads the statute, in the absence of that kind of affidavit of actual bias Mr. Olson is 
under no duty to recuse himself regardless of prior discussions. Chris Tweeten 
continued that he knows that other members of the staff have engaged in those 
discussions and he suspects that other members of the Council have been aware of 
those discussions as well. If an awareness of the prior course of dealings between the 
private entities providing misdemeanor probation and pretrial services and the Council 
through its staff, if that knowledge is sufficient to disqualify then he suspects that all 
members of the Council would be disqualified. The Council has heard reports with 
respect to those discussions on more than 1 occasion. Under the rule of necessity 
public policy doesn’t favor the idea that a matter can be stymied by that kind of 
information with the respect to a matter that the Council is going to vote on.  
 
Kevin Olson asked Dan Cederberg if his argument was because Maria McLean is 
employed by Missoula Correctional Services and in Kevin Olson position with DOC 
Missoula Correctional Services is a contractor for DOC and he should recuse himself 
for that reason. Dan Cederberg stated that he would like to go back to the beginning of 
this matter. He said this was all initiated back when Kevin Olson was the MLEA 
Director and there was correspondence between Missoula Correctional Services and 
him with regard to allowing people like Ms. McLean to go to the MLEA to have their 
training. At that point Kevin Olson had gotten an opinion from the Attorney General’s 
Office that they weren’t entitled to come to the MLEA. He pointed out that Kevin Olson 
has actually been involved in this matter since the beginning with regard to the 
officers situated in the way Ms. McLean is situated. Dan Cederberg stated that that 
started the whole process and that is when they came to POST, he thinks back in 2013 
and pointed out the fact that they were having the problem. Dan Cederberg assumes 
that Kevin Olson dealt with the Attorney General’s Office, possibly working for them at 
that point and conferred with them and their attorney with regards to the process. He 
said that Kevin Olson goes all the way back to the beginning of the process and talking 
to the Attorney General’s staff and that follows all the way through to the situation 
where Kevin Olson was a potential witness in the case. Dan Cederberg listed Kevin 
Olson as a witness, in fact had a subpoena issued to him. He commented that Kevin 
Olson has been heavily involved in this matter from the beginning and he thinks that 
under those standards there is an appearance of impropriety in regards to continued 
involvement in voting on the outcome of the issue. Dan Cederberg believes it is a 
situation where Kevin Olson should recuse himself. 
 
Kevin Olson offered a point of clarification. The facts of this case without going into a 
long argument are, did she have a break of service and did she accrue her 16 hours of 
continuing education. Her basic academy was in 1998 and Kevin Olson stated he 
wasn’t the administrator of the MLEA in 1998. If the disputed facts are was there a 
break in service or did she get her 16 hours, Kevin Olson asked how he was conflicted 
out of those 2 facts.  
 
Dan Cederberg responded that Kevin Olson has been involved in this issue in general 
from the beginning, not specifically with regard to Ms. McLean. Dan Cederberg said 
the ruling specifically affects her as she would have to go back to the basic training 
before she can get a certificate. The decisions that were made when Mr. Olson was 
running the MLEA make it impossible for her to do that. So her avenue for keeping her 
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job and working in the area she has been working in for 20+ years has had Kevin 
Olson intricately involved in the whole process and it has significantly made an impact 
on her. Dan Cederberg thinks that under those circumstances Kevin Olson should 
recuse himself.  
 
Kevin Olson proposed to Chris Tweeten that he declares she does work for Missoula 
Correctional Services. They are a contractor with DOC that falls within his division. 
Other than that Kevin Olson sees no conflict and asked Chris Tweeten to make the 
decision as to whether or not Kevin Olson is conflicted out. 
 
Chris Tweeten asked Dan Cederberg if he had anything further. Dan Cederberg did 
not. Chris Tweeten asked Sarah Clerget if she had anything on behalf of the contested 
case counsel. Sarah Clergert reiterated what Kevin Olson has said that with the facts of 
this case specifically she does not believe there has not been any ex parte contact and 
Kevin Olson by his own admission doesn’t know anything about the specific facts of 
this case that are contested. 
 
Chris Tweeten said his ruling through the authority that has been delegated to him is 
two-fold. First, in the absence of a timely filed affidavit of disqualification, he believes 
the Supreme Court has said that the statutory grounds for disqualification of a member 
of an agency from participating in the matter need not be considered. In other words, 
the burden is on the complaining party to file a timely affidavit of disqualification. In 
the absence of such an affidavit the issue is not properly raised. Chris Tweeten 
reported with the first ground that he would rely is that there is no timely filed 
affidavit of disqualification. Therefore the matter is not timely or properly raised before 
the Council. 
 
Chris Tweeten said secondly, if this were a matter of fundamental fairness it would be 
a different case. In this matter having reviewed Mr. Scrimm’s summary judgment 
order and his proposed decision based on that order. This has been mentioned both by 
Mr. Olson and the contested case counsel. The facts of this case are quite specific and 
they are factually specific to Ms. McLean’s matter.. Chris Tweeten continued that the 
denial of Ms. McLean’s application for a certificate is based on, as he reads in Mr. 
Scrimm’s order, on her failing to fulfill the requirements for training with respect to 
officers who had breaks in service and also to fulfill the obligations of officers for 
continuing education. Those are factually specific to Ms. McLean’s case. They don’t 
involve the subject matter of the prior discussions on the bigger picture issues of this 
matter and therefore he did not think it would be fundamentally unfair for Mr. Olson 
to participate in this matter. He does not think that due process compels him to recuse 
himself. That being the case, Chris Tweeten said the question is left to the conscience of 
Mr. Olson and he has indicated that his judgment is that he need not recuse himself 
and Chris Tweeten doesn’t see any grounds for POST to overrule Mr. Olson’s 
determination in that regard. Certainly, Chris Tweeten is operating as the delegated 
representative of the Council for purposes of conducting this hearing. If any member 
of the Council wishes to make a motion duly seconded to overrule his determination 
with respect to this matter he thinks the Council should entertain it and take a vote. 
But, failing that, he thinks that the rule would be that the Council has accepted his 
judgment and that the matter should proceed. Chris Tweeten called for a motion from 
any member of the Council who wishes to make one that would dispute any of the 
conclusions he just expressed with respect to Mr. Olson’s obligation to recuse himself 
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in this matter. He asked if anyone on the Council have a motion. Hearing none, 
pursuant to the responsibility he has been given as the delegated presiding officer over 
these hearings his ruling is that Mr. Olson is not disqualified according to the statute. 
He is not disqualified according to the due process clause and therefore the Council is 
obligated to respect his judgment as to whether or not he needs to personally recuse 
himself or not. As Kevin Olson stated on the record, his intention is not to do so. Chris 
Tweeten told the Council that with Mr. Olson’s vote included there is a quorum for the 
consideration of this matter as long as everyone is still on the phone.  
 
Chris Tweeten asked John Strandell to confirm who is on the phone. John Strandell 
asked for verification and Perry Johnson called roll. Tia Robin, Bill Dial, and Kimberly 
Burdick were all on the phone. Ryan Oster, Jim Cashell, Jesse Slaughter and Kevin 
Olson were in the room. That makes 7 members. 
 
Chris Tweeten said that it appears a quorum is present for purposes of this matter so 
the meeting should proceed to the hearing that has been noticed.  
 
Chris Tweeten told Dan Cederberg that the Council is here at his request for 
consideration of this matter by taking exception to the Hearing Examiners proposed 
decision and if he would like to present argument at this point. 
 
Dan Cederberg said he would. He shared that there were 2 issues here and wanted to 
give a background. He continued that Maria McLean has been a pretrial and 
misdemeanor probation officer with Missoula Correctional Services (MCS) for 18 
years. She worked there and went to the MLEA in 1998 and received her certificate. At 
that time it wasn’t a separate certificate being issued by POST. That has been a more 
recent development. She went to the training at MLEA and went to work in 1998 for 
MCS. She worked there for a number of years and then in 2005 took time off for 
raising her family. She returned to work 5 years later in 2010 and resumed her work 
at MCS. She primarily worked in the misdemeanor probation office but has also done 
work as a pretrial service officer. She continued in that work and continues to do that 
until today. During that time zone, 2005 and 2010, question number 1 is was there a 
break in service that required her to return to the academy when she came back to 
work in 2010. The second issue deals with her training that Ms. McLean has had 
during her stint as a pretrial and misdemeanor probation officer.  
 
Dan Cedberg continued with Ms. McLean has been working since February of 1998. 
Between February of 1998 and September of last year, 2015 which was the year she 
applied for a certificate from POST. She applied in December, 2015. In the years 
between 1998 and 2015 she obtained an average of 22.75 hours of training per year. 
The statutory requirement is for 16 hours per year. They admit that she didn’t do 16 
hours each year but she did do 16 hours a year. Since she returned to work in 2010 
she has received 199.5 hours of training which calculates out to an average of 33.25 
hours per year. So, in the 5 years since she has been back she has done double the 
number of hours. Dan Cederberg said once again, that’s the average over the 5 year 
period. There are a lot of years during that time when she did not receive 16 hours. 
She hasn’t had 16 hours every year but her average over the 5 years is 33.25 hours. 
That is more than double the statutory requirement.  
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Dan Cederberg told the Council that under those circumstances they are making 2 
arguments. The first relates to whether or not she needed to attend the MLEA training 
when she returned to work. They looked at a precedent from a meeting for September 
16, 2015 with the POST Council. On page 23 in those minutes there was a discussion 
being held about when the time frame starts when there is a break in service. Sarah 
Clerget said that the action taken by the POST Council indicated that if a person goes 
from a public safety officer to a public safety officer position the Council is attributing 
the date of initial employment under the statute to be the most recent hire in the 
agency for the current position and the appropriate basic being applied for. Under the 
precedence the argument is that POST should look at the 2010 hire date as the date 
from which the break in service should be measured. If you look at the 2010 hire date 
there has been no break in service. During those years between 2010 and 2015 she 
has worked continuously so there has been no break in service.  
 
Dan Cederberg shared that what they are asking POST to do is with regards to the 
break in service issue is to look at the precedence from their minutes and consider her 
hire date to be 2010. When the 2010 hire date is considered there is no break in 
service. Then Ms. McLean does qualify for the issuance of the certificate under that 
scenario. 
 
Dan Cederberg continued with the second issue, the hours a year of training. Their 
argument there is that the hours a year does not specifically state that the hours have 
to be obtained in each year and that there is no ruling or determination by POST that 
everyone has to have their training in each year. Here we have an officer who has 
doubled the amount of required training so to deny her a certificate based on that 
training is really to put form over substance. He explained that she is getting the 
training. She has been very conscientious. She just hasn’t made sure that each year she 
has 16 hours. To their knowledge there has been nothing out there saying that this 
isn’t an allowable situation. The statute says hours a year, it doesn’t say hours per 
years. So, they think the fair argument and the fair way to handle the training hours is 
to look at the overall context and to make a determination that this is an officer that is 
meeting the spirit of the law although arguably she isn’t meeting the letter of the law. 
Therefore, she is entitled to have it recognized that she is getting training and therefore 
the training issue should be resolved in her favor and she should be issued her 
certificate. That is their argument on the 2 issues. This is a lady who worked in 
corrections in Florida before she moved here. She has some 30 years in corrections 
with a break in service to raise her kids and it is really putting form over substance 
which is not required. There are legitimate legal arguments upon which POST can 
determine that she does qualify. They think the fundamentally fair thing to do is to 
recognize that from attending the MLEA and from the training issue she has met the 
requirements and should be issued a certificate. 
 
Chris Tweeten asked Sarah Clerget to give her argument.  
 
Sarah Clerget shared with the Council that starting on page 39 of the meeting 
materials is the order from Hearing Examiner Scrimm. He goes through and makes 
factual findings and she reminded the Council that their decision today is whether or 
not to adopt these findings and conclusions from the Hearing Examiner. She said that 
Dan Cederberg made the same arguments in front of Mr. Scrimm that he just made 
and she will shortly make in response in front of  Hearing Examiner Chris Tweeten. 
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There is nothing new here and Mr. Scrimm made his determinations based on all of 
those arguments.  
 
Sarah Clerget told the Council that she is going to take them through the undisputed 
facts that the Hearing Examiner found because she thinks they are responsive to both 
of Dan Cederberg’s points. She directed the Council to page 39. Sarah Clerget shared 
that Dan Cederberg said that Ms. McLean went to the basic academy in 1998 and fact 
#5, the Hearing Examiner found that Ms. McLean has not obtained 16 hours of 
training every year since attending Probation and Parole Basic in 1998. She has 
received less than the required 16 hours of training for 11 out of the last 18 years 
since she attended the basic course. The years she missed those trainings are laid out in 
facts #6 though #12. That shows that not only did she not receive 16 hours of training 
a year before her break in service which was in 2010 for about 5 years, but since she 
has come back to work in 2010 in 2012, 2014 and 2015 she hasn’t received the 16 
hours a year of training. She presented lots of arguments about the average argument 
in front of the Hearing Examiner. Sarah Clerget pointed the members to page 44 in the 
meeting materials, page 6 of his decision, the last paragraph where he is discussing the 
failure to meet the education requirements. He says, “finally McLean’s averaging 
theory could result in a peace officer taking 240 hours of training in one year and 
taking none for the next 15 and while averaging 16 hours per year, the peace officer 
would not have improved her skill or abilities at all during that time period.” Sarah 
Clerget said that is the result of this averaging argument which is certainly not a policy 
that POST should consider as viable in this context or any other context.  
 
Sarah Clerget continued that additionally, she wants to respond to the statement about 
the discussion in the minutes on September 16, 2015. Many of the Council members 
were there and will remember the discussion. The discussion was in the context of the 
equivalency requests about a man named David Weidner. He was a public safety 
communicator who had been to the public safety communicator basic and wanted to 
become a corrections officer. She corrected that this was an extension request, not an 
equivalency request. He had to go to basic for corrections officer basic and for the 
purpose of giving him an extension to attend corrections officer basic, the question 
was which hire date should be used. That was the context in which the Council was 
discussing that hire date of going from a public safety officer position to a public safety 
officer position. In that case it was a public safety officer communicator position to a 
corrections officer position. The point of that discussion was when Mr. Weidner was 
hired as a corrections officer he had to go to that discipline specific basic and when 
should his hire date be for the purposes of giving him the 18 month extension to get to 
basic. She thinks that the statement about a public safety officers hire date when 
moving from a public safety officer to a public safety officer position is not applicable 
here because the Council was talking about not only the same discipline but the same 
position for Ms. McLean. There is no similarity between that example where the 
Council determined the hire date for changing disciplines.  
 
Sarah Clerget said that in addition there are specific minutes, she doesn’t have the date, 
but in the June 17, 2015 meeting the Council discussed the application of the 16 hours 
of training per year that is statutory for probation and parole officers verses the 20 
hours every 2 years that is in the ARMs of continuing education. The Council ruled for 
that interpretation that they were interpreting the ARMs as being the 20 hours every 2 
years of being satisfied if a probation and parole officer receives 16 hours per year of 
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training. She pointed out to the Hearing Examiner in her arguments as she submits 
today in that discussion, POST was very specific that it was 16 hours per year that 
POST was contemplating for the probation and parole officers in order to satisfy that 
20 hours every 2 years. It was actually exceeding that requirement of 20 hours every 2 
years. POST has in fact in minutes other than the 1 cited by Mr. Cederberg been rather 
specific about 16 hours per year. Also, as she argued in front of the Hearing Examiner 
that the legislative history of that statute is pretty clear that it was intended to be per 
year, 16 hours per year and not an average of 16 hour per year. She would submit also 
that the argument of averages should not be persuasive at all as it wasn’t to the 
Hearing Examiner.  
 
Sarah Clerget continued that with respect to the returning to basic she is sympathetic 
to Ms. McLean’s position as she is sure the POST Council is, but unfortunately a break 
in service of 5 years with a pattern of not having the 16 hours per year even since she 
has returned to work is additionally concerning. The problem is that when she went to 
basic as you can tell from fact finding, in fact 2 on page 39, her basic academy lasted 
from November 9, 2008 through November 20, 2008. It was a very different basic 
academy than it is now. That is part of the reason there is a requirement for folks to go 
back after they have had such a long break in service because there has been a lot of 
changes and new material that is required. This case is a good example of that, 
particularly in the context of not having the continuing education. For both of those 
reasons, she asks that the Council adopt the findings and conclusions of the Hearing 
Examiner as they are and find that Ms. McLean needs to return to basic before she will 
be eligible for her probation and parole basic certificate. 
 
Chris Tweeten asked if any members of the Council had questions for either of the 
attorneys with respect to their arguments. 
 
Bill Dial asked Dan Cederberg to explain his rational that Ms. McLean’s date of 
employment should be 2010. Dan Cederberg explained that the rational comes from 
minutes from the POST meeting that was held in December 16, 2015. On page 23 of 
the minutes there was an indication that the Council was discussing a break in service. 
The Council determined in that meeting that a person who was going from a public 
safety officer to a public safety officer position the date of initial employment under 7-
32-303(5)(a) which is the statute of public safety officers, to be the most recent date of 
hire in the agency for the current position and the appropriate basic being applied for. 
He said under that precedent that was set about a year ago he argues that her date of 
hire then is the most recent date of hire in the agency for the current position. Her 
most recent date of hire was in 2010 for MCS and she has worked without 
interruption since 2010 through today, 2016. He thinks those minutes allow for POST 
Council to continue with that precedent in this case and consider her hire date 2010 
then she would have had no break in service. 
 
Sarah Clerget responded with that was the discussion about David Weidner that she 
was referring to in her arguments. To clarify, David Weidner had no break in service. 
It was a transfer from one position to another with no allegation of break in service. 
Also, she reiterated that whatever the hire date is doesn’t change the break in service. 
The break in service still occurred and whether or not she was hired in 2010 or 1998 
it doesn’t change the fact that she has had it and therefore has to go back to basic 
regardless of when her hire date is. 
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Dan Cederberg responded that their point is there is a precedent here and you can look 
at that language and you can interpret it the way he is interpreting it. You can also 
interpret it the way Ms. Clerget is interpreting it. If you look at what the real intent 
here is there has been no issue with Ms. McLean being a long standing officer. There 
are no issues about her conduct or her ability to do the job day to day. All these things 
are technical argument that there is precedent that can be interpreted either way. Dan 
Cederberg is saying that the Council should look at its language from the minutes from 
2015 and interpret that way and rely on that to allow this officer who is doing a good 
job out there and protecting public safety to continue to work. The POST Council 
certainly can go in and set up criteria to prevent the scenario where the Hearing 
Examiner moved about the 240 hours in one year and not go back for however many 
years that divided by 16 is. That’s not what they are saying. They are saying she had 
intermittent training and she has had more than what the requirement is. In this 
particular scenario the Council can look at where she is at and determine this scenario 
isn’t clear and it can be interpreted the way Ms. McLean is arguing it. It can certainly 
also be interpreted the way Ms. Clerget is arguing it. He doesn’t dispute that, but the 
choice here today is to look at it and when you look at this particular case and you 
know there is no issue in regard to her being a long time officer who is doing a good 
job, you can for this case make the determination that the break in service is going to 
be interpreted the way Mr. Cederberg is arguing it. Also, that the hours are going to be 
averaged and then you can go back and clarify these matters so that maybe no 
averaging at all will be the decision. But today, the Council doesn’t have that ruling 
before them so they have the ability to go ahead and allow for the training. Dan 
Cederberg thinks that is the correct thing to do in this particular instance. It is the 
right thing to do as that furthers the overall goal of the Council to keep folks out there 
working that are appropriate. If the Council bounces her on this they are bouncing her 
on a technicality or a couple of technicalities, not that she isn’t qualified to do the job. 
Dan Cederberg said it is the right thing to do and urged POST to move forward in that 
fashion.  
 
Sarah Clerget rested on what she has unless there were other questions. Chris Tweeten 
asked for other questions from the Council. None were heard. 
 
Chris Tweeten thanked counsel for their enlightening arguments regarding their 
positions respectively with respect to the case. 
 
Bill Dial commented when listening to Mr. Cederberg it reminded him of what they 
used to say when he was a high school coach. You either coach with your heart or 
your head. In this situation he would like to coach with his heart but there are 2 things 
being talked about. First, does she have ongoing training and does she have a 
separation of over 5 years. She did have ongoing training which did not meet statutory 
requirements or ARMs. She also had a break of more than 5 years of service. In Bill 
Dial’s heart he doesn’t want to take a job away from her but in his head it is clear. She 
had a separation and when Mr. Cederberg was explaining he was thinking about if it 
was Perry Johnson. Bill Dial continued that Perry Johnson was a distinguished law 
enforcement officer, a great Sheriff and a great Undersheriff. Let’s say 6 years down 
the road he wants to go back and be a police officer. His separation of service is more 
than 5 years and the ARMs and statutes are what they are and the Council would be 
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setting dangerous precedent if they approve this. He will vote not to approve the 
request. 
 
Chris Tweeten said the appropriate motion at this point is to either affirm or overrule 
the proposed decision of the Hearing Examiner. The Council can if it wishes, to make 
changes in the Hearing Examiner’s legal rational. If the Council wishes to make 
changes in the undisputed facts as they are set forth there would be automatic 
summary judgment however the Council can only do that by each member of the 
Council who is voting on this matter fully considering the entire record that is before 
the Council. Bill Dial asked what the appropriate motion would be. Chris Tweeten said 
the appropriate motion would be basically one of 3 things. First of all to affirm the 
proposed decision that is made by the Hearing Examiner which is to adopt the Hearing 
Examiners order granting summary judgment in this case which appears on page 39 
in the meeting material which was granted on August 18, 2016. That is the first 
option. 
 
Chris Tweeten continued with the second option which is reverse the Hearing 
Examiners proposed order and enter judgment in favor of Ms. McLean. He would 
suggest that since this is a summary judgment case and the facts are deemed to be 
undisputed and neither party has argued or provided affidavits to show that any of 
those facts are under dispute, those facts have to be taken as true for purposes of this 
proceeding. He doesn’t think the facts that are stated in the undisputed facts section of 
Mr. Scrimm’s order granting summary judgment can be changed but you can disagree 
with his legal reasoning. If the Council accepts Mr. Cederberg’s arguments with 
respect of how the requirements of the statutes are to be interpreted and apply it to the 
undisputed facts of this case then the Council’s option would be to overrule the 
Hearing Examiners proposal and to enter their own legal conclusions with respect to 
Ms. McLean’s case.  
 
Bill Dial made a motion and Jim Cashell seconded to accept the recommendation of the 
Hearing Officer on Ms. McLean. Chris Tweeten stated that the motion was made by Bill 
Dial, seconded by Jim Cashell that the Council members voting on this matter vote to 
affirm the proposal of the Hearing Examiner granting summary judgment.  
 
Chris Tweeten asked if there was any further discussion on behalf of the Council. 
Hearing none Chris Tweeten asked for a roll call vote. 
 
Perry Johnson called the roll. Bill Dial, Jim Cashell, Ryan Oster, Jesse Slaughter, 
Kimberly Burdick, Kevin Olson and Tia Robin all voted in favor. Chris Tweeten stated 
that members of the Council have voted unanimously to affirm the Hearing Officers 
proposed decision. On the record he suggested notifying Ms. McLean and her counsel 
that they have the opportunity to appeal this matter further through the Montana 
Board of Crime Control and beyond that to the appropriate District Court for the 
district for the state of Montana in the event they continue to disagree with the 
conclusions reached by the agencies.  
 
Chris Tweeten asked Mr. Cederberg if he had anything further. Dan Cederberg 
thanked the Council for their time this morning in considering their arguments. He 
thinks that Mr. Dial summarized accurately the position that they have and they will 
decide if they want to move it on to another forum.  

20



 
21 

 
 
Chris Tweeten asked Ms. Clerget if she had anything further and she said no.  
 
John Strandell gave the Council a 10 minute break at 10:25. 
 
John Strandell reconvened and asked who was still on the phone. Tony Harbaugh, Bill 
Dial, Steve Ette, Andrea Lower and Gen Stasiak were on the phone.  
 

 Budget Report 
Perry Johnson asked the group to turn to page 56 to look at the current budget report.  
He shared that POST proposed a legislative package that would have included 1.5 
positions. A half time attorney position dedicated to POST Council business and a full 
time administrative assistant to process the daily work that goes on. The proposal first 
goes to the Governor for endorsement or approval. Kevin Olson and John Strandell said 
the proposal gets packaged with DOJ’s requests. Perry Johnson said POST submits their 
budget to the Governor at the same time the Attorney General does.  
 
Perry Johnson said the proposal for POST’s manpower wasn’t approved by the 
Governor. He understands that no one’s proposal was approved for DOJ. They were 
asking for 7 new positions, some of which were endorsed by the last legislature in 
regards to the Eastern Montana Crime Lab. The 7 weren’t approved by the Governor 
and neither were POST’s. He talked to the accounting staff at DOJ and they said the 
ball is in POST’s court now and it does need to be forwarded with the elected official’s 
budget request to the legislature for their future consideration. Perry Johnson still 
thinks there is opportunity to ask for the additional manpower. He has presented to 
MPPA, MSPOA and MACOP letting them know what POST’s budget needs are and was 
pretty well received. Ryan Oster was at the Chief’s conference and Tony Harbaugh at 
MSPOA and Perry Johnson thinks there is a good relationship with POST’s stakeholders 
and they recognize what POST is trying to do will take some more resources. He is 
hoping to get some stakeholders to step up and endorse what the Council is doing and 
get traction in the legislature this next session. 
 
Perry Johnson said the fiscal year closed out with about $16,000.00 left in the budget 
from last year and asked to revert 30% back into this budget.  
 

 Business Plan /Policy Committee Meeting Update 
Perry Johnson shared that the committee met last Friday. It was a small gathering of 2 
members, Kimberly Burdick and Ryan Oster. The staff wanted to talk to the committee 
about the red lined version of the legislative package but mostly the P & P segment. 
Perry Johnson asked the Council to turn to page 57 in the meeting materials. It was the 
same draft that was pushed out to the Council in the June meeting. 
 
P & P Legislation 
Perry Johnson shared the other reason he wanted to sit down with the committee was 
that he had traveled to Billings a couple of weeks ago and presented to the DCI agents 
who were having their annual meeting in Billings. Following that meeting he spent 
1½ hours with Rich Friedel. Rich Friedel is a business man as well as an attorney from 
Billings who provides misdemeanor and pretrial services in the Billings area. He has 
called in to the POST meetings in the past. Perry Johnson always thought it was Rich 
Friedel’s position that POST would accommodate a training regimen for them, to create 
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or hold out something different to them then what is in the statute. He was very wrong 
about that. 
 
Perry Johnson told the Council that Rich Friedel feels that misdemeanor probation and 
pretrial services is more of a business that tends to monitor offenders and not arrest 
offenders. He believes the correct application of those processes is if they are 
monitoring misdemeanor offenders and if they see a violation that it is incumbent on 
them to make a report to the court. If the court feels that appropriate action is 
necessary it is the court’s decision as to what the appropriate action is. He asked Rich 
Friedel if it is necessary to arrest people in his business. He said they do not arrest and 
doesn’t think it is appropriate to arrest to person who is on a misdemeanor probation 
for a misdemeanor offense. It is not a good use of the incarceration resource that is 
available.  
 
Perry Johnson said that he wanted to talk to the Business Plan Committee because they 
were the ones that helped the staff figure out the draft on the first bill that the Council 
received. He shared that he spoke with the committee about whether it would be 
appropriate for the Council to look at a different bill that would remove the arrest 
authority of misdemeanor probation and pretrial services and defines that they are an 
agency that monitors and reports back to the court. He said the way it was left was that 
they were pretty comfortable with the draft that was brought to the Council in June 
where there are definitions of a pretrial service officer and misdemeanor probation 
officers, that defines POST’s relationship with the private vendors by making sure that 
they understand who POST has oversight over and who POST doesn’t. 
 
Perry Johnson shared that he also had contact with Compliance Monitoring Systems 
(CMS) in Missoula who provides a pretrial/misdemeanor service as well. They do 
monitoring, they don’t arrest and report back to the court if there are violations and 
the court makes the decisions as to issue warrants or any other kind of outreach.  
 
Perry Johnson said Rich Friedel is a very interesting person who believes his program 
has a tremendous amount of value and is very invested in it. He feels like it gives 
people the opportunity to be monitored and be successful because someone is looking 
over the person’s shoulder. Perry Johnson said Jodine Tarbert in Missoula with CMS 
feels the same way as Rich Friedel. 
 
Ryan Oster said that someone was going to dig up the legislative intent. Katrina Bolger 
commented that she ran the legislative history on the amendment that added the ability 
to arrest to the pretrial services statute. It was explicitly added in 2001. The argument 
was from Missoula County. There were no opponents and in the Senate there were no 
proponents to the bill. In the House hearing MCS, Sue Wilkins, testified in favor of the 
bill. Katrina Bolger continued that essentially they added the arrest powers because 
they felt like there was a need because it took so long to get a bench warrant to arrest 
people. Public safety demanded that they be able to arrest just as a probation officer 
would be able to arrest. She said there were some questions from the Senate Judiciary 
Committee regarding weren’t these people considered innocent until proven guilty and 
they put those concerns to rest since the bill did pass.  
 
Katrina Bolger said the exhibits that were brought forward to both Judiciary 
Committees were a letter signed by all of the Missoula judges of the Fourth Judicial 
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District stating that there was a need for the ability to arrest because the bench 
warrant causes delays and gums up the system so as a matter of public safety the 
misdemeanant needed to be arrested right then. She shared that another letter was 
from Fred Van Valkenburg who was formerly the County Attorney in Missoula County. 
He and several of his deputies signed a letter of support stating basically the same 
thing. The 2 Justices of the Peace submitted a letter as well with the same type of 
language. That is the legislative history for pretrial services.  
 
Katrina Bolger said she doesn’t have the legislative history of misdemeanor probation 
with her. It was nearly 200 pages. It was brought in with a bill in 1995 that changed 
domestic abuse to partner family member assault. It was part of that legislation where 
many laws, definitions and penalties were changed. The idea was that they wanted 
people who were convicted of misdemeanors, especially partner family member 
assault to be monitored while they were on probation to be sure they were following 
their conditions. Katrina Bolger said one thing that was noted over and over again that 
seemed to be important is that the misdemeanor probation program is optional in each 
county. They determine if there is a need and they are allowed to set it up. Whether or 
not a county has those officers is entirely up to them. It was mostly a domestic violence 
bill and hasn’t been amended in 21 years. The arrest authority and training 
requirements were present from the beginning. It was written that way in 1995 and 
hasn’t been changed in 21 years. 
 
Ryan Oster told the Council that he finds it ironic that a police officer can respond to a 
disturbance and in sorting it out can find 3 drunks that are under court conditions and 
the police officer can’t arrest them. The officer has to file with the prosecutor and the 
prosecutor has to file a notice with the court but, the pretrial services officers are 
authorized to make arrests on the same thing. He shared that part of the discussion 
that took place in the Business Plan Committee was how much of the elephant does 
POST eat in 1 bite. Is this a battle we want to have this session or is the plate full? 
 
Perry Johnson said that Ryan Oster’s point is well taken. He pointed out to the Council 
what is left in the agenda. It goes from page 57 to page 80 of drafts that was brought 
to the Council during the June meeting. Those are what the committee thought were 
appropriate business for the Council to carry into the legislature this time. There are 
new statutes being created and rewriting 7-32-303. It is very aggressive and very 
ambitious. That’s why it’s back in front of the Council. 
 
Ryan Oster remarked that one of the benefits is that they would be removed from 
POST’s umbrella. If the arrest authority is taken away then they wouldn’t be under 
POST. Perry Johnson agreed and said he spoke with Beth McLaughlin who is the court 
administrator. The court administrator in the Supreme Court has a commission that 
provides training for all courts of lower jurisdiction. Those lower courts have to attend 
the training. Perry Johnson said that Katrina Bolger raised a very good point that these 
pretrial programs aren’t mandated by the state to anyone. This is a program that is an 
option to the counties if they want to and if they fall under the parameters. The 
legislature conjoined them to Adult Probation & Parole and that’s why the government 
employed pretrial/misdemeanor officers are trying to get into DOC’s basic academy. 
He said that Andrea Lower and Bill Todd just graduated from that program last Friday 
from the basic 400 hours. He thinks because they are attached to the court of lower 
jurisdiction, that’s where they get their authority. A county or a municipality adopts 
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this program and they employ these people. They are working for that court that is 
actually empowered to create the program. They are part of the court. 
 
Andrea Lower wanted to clarify that Gallatin County established a county office and 
they don’t work for the courts and they also supervise felonies.  
 
Kevin Olson asked by what authority do they supervise felonies. She said the court does 
order them to supervise those people in pretrial status. The courts send people on 
felony probation who are pending revocation of new charges to pretrial service to 
monitor them in addition to their felony probation. In misdemeanor probation they 
have people who are on misdemeanor probation who get sentenced on felonies and 
they are monitored until they get sentenced. They are monitored on misdemeanor 
charges until they are sentenced by the county. Only from then do they have a court 
order to have them supervised by felony probation completely. She said there are no 
limits to the crimes that they supervise unless they are violent or sex offenders. 
 
Steve Ette commented that he understands that it would be easier to get rid of this 
problem by taking arrest authority away from those that are not public safety officers 
but he doesn’t think it is the route to go. Gallatin County Services have been operating 
for 15 years as pretrial officers and 10 years as misdemeanor probation officers. Their 
courts are aware of what they do and they give them the authority to do that in the 
form of orders. All the misdemeanor probation officers include statements that the 
courts sign to give the powers of arrest. He hopes the community and those that should 
comment such as local judges and local commissioners and prosecutors do comment 
prior to making such a drastic decision to take this away from programs that the local 
government have established.  
 
Perry Johnson shared that when he looks at the statute it says that a pretrial service 
agency means a government agency that is designated by a district court, justice court, 
municipal court or city court to provide services. Then it says that a local government 
may establish a misdemeanor office associated with the justice court, municipal court, 
or city court. He likes Kevin Olson’s question because he wonders how they aren’t 
associated with those courts. How do they not supervise the agency when the statute 
says that they must.  
 
Steve Ette responded that because the court has to provide them the authority and they 
do. Their program was established through the Criminal Justice Coordinating Council. 
They developed the office of Court Services and have a local branch to supervise them 
in that area. The court decides which people should be supervised by pretrial officers. 
They are under the authority of those courts. He said one thing that was brought up on 
Friday with the Business Plan Committee was the issue of debtors court. Their agency 
doesn’t violate anyone on pretrial status for failure to pay. They work with the people, 
work with the courts and yet they file all of the violation reports for Justice Court and 
District Court to their prosecutors for private providers. More often than not private 
providers write on their violation reports that the person failed to pay. Their agency 
has never removed a bracelet for failure to pay but there have been numerous people 
who have had their bracelets removed because they have failed to pay private 
providers. He understands that it would be easy for private providers to establish 
programs if they just didn’t have the ability to arrest people and he would hope that 
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CMS and Mr. Friedel’s company have not arrested anyone because they do not have 
the authority to arrest anyone. 
 
Sarah Clerget asked that if in Steve Ette’s opinion the private folks don’t have any 
authority to arrest anyone or any misdemeanor or any pretrial. Steve Ette responded 
that it is interesting that Mr. Friedel hasn’t arrested anyone for their pretrial program 
and Steve Ette believes that the arrest authority is based on somebody who has been 
identified as a public safety officer and been to the academy. Steve Ette had to leave to 
attend court. 
 
Katrina Bolger commented that the arrest amendment that was made to the pretrial 
services statute was brought by a private entity to the legislature. Sarah Clerget added 
that MCS is the one who testified. Perry Johnson said that they were the only ones who 
testified as a proponent and there were no opponents. He asked Andrea Lower if they 
arrest. Andrea Lower said they have in the past. They have detained. They have a field 
warrant sort of warrant that is signed by them and law enforcement and have brought 
the warrant to the jail within 12 hours. Since these discussions that have taken place 
and getting everyone through the academy they have not done that.  
 
Perry Johnson asked if she thinks it is an important part of what they need to do. 
Andrea Lower said they aren’t out doing bar checks or out arresting on the pretrial 
services side. If they come in the office intoxicated then in the past they have chosen to 
detain those people and they are seen by the judge the very next morning. In that 
regard, she would say yes. She would say no to go into their homes. There is the 
possibility of introducing new crimes. Perry Johnson said if someone came in today 
intoxicated and their agency decided to detain the person and they walked out what 
happens then. They haven’t done anything. They let them leave. If they have blown hot 
then they get called into 911 due to public safety. Perry Johnson said that helps him 
understand the process a little better. 
 
Perry Johnson said he liked the legislation package that has been put before the 
Council and based on what Gen Stasiak, Andrea Lower and Steve Ette pointed out they 
still see some benefit to the arrest side for publicly employed officers and he thinks it 
still defines POST’s relationship with the publically employed officers. There is still a 
relationship there and POST still has oversight over them. He thinks it limits the scope 
of POST’s responsibility to those private vendors as well. Perry Johnson thinks it is 
interesting that when an officer sees a violation of a condition from a court the officer 
is required to file the affidavit with the County Attorney and then to get a warrant. It is 
the statutory requirement. However, a misdemeanor probation officer or pretrial 
service officer can see the same violation and can make an arrest. He thinks it is an 
interesting dynamic. 
 
Gen Stasiak invited the Council to visit their agency to see how they do it on the county 
side. She has run the program for 6 years and it has grown with the courts asking 
them to do more and more things that she feels saves the tax payers’ money. They are 
preventing overcrowding in the jails or tying up the courts by submitting violation 
after violation reports. The courts trust their discretion and appreciate their abilities to 
sparingly use the power of arrest. Their agency doesn’t go into homes and find their 
clients drinking but it is common for the police to call them to accompany the officer 
to a bar where they find someone who has driven to the bar and is fairly intoxicated 
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with the intention of driving home. The number 1 priority is to keep the community 
safe and they don’t use those powers of arrest lightly. They are responsible to the 
courts to make sure they make the decisions wisely.  
 
Tony Harbaugh asked Sarah Clerget about page 57, subsection (4). He asked if the 
language should read 16 hours per year. Chris Tweeten suggested each year. Sarah 
Clerget agreed with each year. 
 
 
 
90 Day Nonresponsive Officer 
Perry Johnson told the Council that this was talked about historically with this Council. 
The Hearing Examiner, David Scrimm, pointed out that everyone else that is responsive 
to the process gets 30 days but if a person is nonresponsive to the process at the very 
end they are suspended for 90 days and then they are revoked. He didn’t find that in 
POST’s ARMs. David Scrimm asked if there was a reason for doing that. Perry Johnson 
responded to David Scrimm that it was talked about during a Council meeting and 
they wanted to be more than fair. Perry Johnson said that it has created this situation 
for the 3 Case Status Committee members and the staff where the process is delayed for 
contested cases. He shared there are about 5 dozen cases rights now and about 8 of 
them have the staff waiting on the people that have never been heard from. The first 
time they were given the allegation they received 30 days to respond. When they were 
given the notice of nonresponse they were given 30 to respond and then they get 
another 90 days after POST sends a notice of agency action.  
 
Perry Johnson is bringing it back to the Council because the staff and committee has 
been working this as a process that was approved by the Council. He would like the 
Council to reconsider that 90 days and take it back to what the ARM’s say that at the 
end of that process they have 30 days to respond or they are permanently revoked.  
 
Kevin Olson asked if the ARM says 30 days but as a matter of principal it became 90 
days. Perry Johnson didn’t think it was ever an operational issue. He said that he thinks 
they were just trying to be fair. Katrina Bolger shared that it was a motion voted on by 
the Council that for nonresponsive officers they would be sent letter 1, they get 30 
days. At a no response letter, they get 30 more days or else and then a notice of agency 
action giving them the 90 days to respond. Bill Dial asked if it was an office policy. 
Katrina Bolger stated that it was a motion passed by the Council.  
 
John Strandell remembers that it was an issue of fairness. The Council wanted to be 
fair to the individuals and give them plenty of opportunity to respond. He agrees that 
based on the experience they have gained as a committee and staff that 30 days is 
adequate. He thinks it would be a good policy to change it.  
 
Ryan Oster commented that they would actually have 90 days total. Tony Harbaugh 
said that it came about when there was an individual who’s attorney wasn’t available 
but it did turn into a discussion that came back to the Council where the committee 
had run into this situation a couple of times. It didn’t appear that the respondents had 
enough time. Tony Harbaugh thinks in extreme cases it would be good to have the 
ability to go beyond the 30 days but he thinks the 30 days is appropriate for the 
majority of the cases. 
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Kevin Olson commented that procedurally these are all things going on. He asked 
Sarah Clerget if on day 52 someone contacted her as an attorney for the officer and 
couldn’t get things taken care of in a timely manner, could they be granted an 
extension. Sarah Clerget responded that it depended on which stage the process was 
in. If it was in the letter 1 30 day response period or the 30 day no response period, an 
extension could be granted. Once the notice goes out she doesn’t have jurisdiction any 
more. The jurisdiction goes to the hearing examiner. There have been people in the 
past who have contacted the hearing examiner for an extension to employ a lawyer 
and the hearing examiner granted the extension. Kevin Olson commented that it looks 
like there is a remedy in place if the officer so chooses to exercise it.  
 
Bill Dial made a motion that the Council suspend the practice of the 90 day 
nonresponsive officer and put it back to the existing ARMs but the Council could vote 
to extend someone’s request if they have difficulty meeting those times.  
 
Sarah Clerget suggested amending Bill Dial’s motion. She doesn’t think it’s a good idea 
to bring it back to the whole Council for time’s sake. It would be better to say Perry 
Johnson has the ability to grant the extension based on his discretion. 
 
Bill Dial restated the motion that there will be a 30 day nonresponsive notification for 
all cases. In a case where that there is an extension the Executive Director has the 
power to grant that extension. 
 
Sarah Clerget clarified that they will be sent a letter and offer them 30 days to respond 
and if they don’t respond within that 30 days Perry Johnson has the opportunity to 
grant the extension if they ask for one. At the end of that 30 days, after the first letter, 
if they haven’t responded they are issued a notice. They have 30 days from that notice 
under the discretion of the hearing examiner to grant an extension.  
 
Bill Dial thought that sounded like they were at 60 days with that explanation. 
 
Perry Johnson and John Strandell said that the length of time between letters and the 
circumstances that occur is a little bit different for each case.  
 
Sarah Clerget said the 90 days from when the notice of agency action is sent is the 
issue right now. Currently when the notice is sent to a nonresponsive officer, they have 
90 days to respond. If they have been a responsive officer they only get 30 days to 
respond. The 30 days that is being asked to limit is after a nonresponsive officer gets 
the notice of agency action. 
 
Katrina Bolger explained that a person gets a letter 1, they have 30 days to respond. If 
a person doesn’t respond, they get a no response letter and have 30 days to respond to 
that. Then they get a notice of agency action. At that point, they are suspended for 90 
days during which time they can request a hearing. If an officer is responsive, when 
they get the notice of agency action they only have 30 days to request a hearing. A 
nonresponsive officer has 5 months to respond so the staff and committee would like it 
to be a total of 3 months, then revocation. 
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Kevin Olson asked if the ARM said they get 30 days and Perry Johnson responded that 
they do. Ryan Oster asked Bill Dial if it would be cleaner to have the motion be to put 
the practices in line with the POST ARMs.  
 
Bill Dial withdrew his earlier motion. Ryan Oster made a motion that the Council put 
their operational practices in line with their ARM’s and that a nonresponsive officer 
has 30 days as does a responsive officer. Bill Dial seconded. Motion carried, all 
members voting in favor. 
 
 
2. 44-4-403 Discussion 
Katrina Bolger explained that during the last Council meeting there was discussion 
about 44-4-404(3), on page 61 of the meeting materials. She said Kevin Olson had 
mentioned adding in that if an officer is revoked or denied for misconduct that the 
mental or physical deficiency piece should be added in there. The Business Plan 
Committee talked about it and due to the confusion it would cause it would be best to 
leave it as is. POST’s ARMs state that the grounds for sanction, misconduct is also 
defined as being a mental or physical disability that prevents an officer from doing 
their job.  
 
Perry Johnson shared that it was the consensus of that discussion with the Business 
Plan Committee that it is captured in the ARMs and if it is put into this part it 
complicates things in the event that somehow a remedy is found for whatever the 
physical or mental incapacitation is.  
 
Ryan Oster added that the discussion centered on not wanting an administrator to call 
POST with a problem officer and ask POST to get them evaluated. They didn’t want it 
to become POST’s problem somehow.  He said they decided it would be best to just 
leave it alone. 
 
Jim Cashell asked if it meant the wording in paragraph 3 wasn’t going to be there 
anymore. Perry Johnson replied that the wording that is there is consistent with what 
was there before. It will be left as is. He asked the lawyers in the room about the 
wording in (3); It is unlawful for a person who has had his or her basic certification as 
a public safety officer in any discipline revoked and denied for misconduct by the 
council. Jim Cashell shared that it sounds like the misconduct is by the council, etc. It 
was agreed to change it to; It is unlawful for a person who has had his or her basic 
certification as a public safety officer in any discipline revoked and or denied by the 
council for misconduct by the council, etc. 
 
John Strandell summed up that it is recommended no change other than the one Jim 
Cashell brought up.  
 
Legislative Update 
Law & Justice Interim Committee Meeting 
Perry Johnson said that after the last Council meeting he presented a synopsis of the 
legislation packet the Council approved to the Law & Justice Interim Committee and 
was well received. They would have probably forwarded POST’s bill to the floor with a 
recommendation but he wouldn’t ask them to do that until he came back to the 
Council one more time. At Bill Dial’s suggestion Perry Johnson did reach out to Frank 
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Garner and provide him with a copy of the red lined version. Frank Garner said he 
would review them and is willing to do whatever he can to move the package along. 
Perry Johnson hasn’t talked to him since he provided the copy. 

 
Kevin Olson mentioned that Perry Johnson may want to look at the Legislative Home 
page under the Laws section and he will see that there are already 2 place holders for 
bills for POST. 

 
 

 Final Red Line Statutes 
Perry Johnson directed the members to page 65-80 in the meeting materials. He said 
unless there is additional discussion about them they will be presented to the 
legislature. He thinks they will be broken up in separate bills but isn’t sure.  

 
 Certificates Awarded 
Perry Johnson directed the members to page 81-96 of the meeting materials. He shared 
that there were around 300 certificates issued. No further action needed to be taken. 
 

 Equivalency Granted 
Perry Johnson shared that there is a list of 8 people but thinks 3 more were added since 
the list was created.  
 

 Extension Granted 
Perry Johnson shared that there is a list of 13 people granted a 180 day extension. 
 

 Case Files-Cases Opened/Closed – Written Report 
 Perry Johnson directed the members to page 97 in the meeting materials. No one had      
any questions concerning the report. 
 

Jim Thomas asked the Council to go back to page 81 of the certificate list. He asked 
what Alternatives, Inc. is. Perry Johnson told him it is a Yellowstone County program 
that does pretrial service. Jim Thomas asked if the basic certificate type would be 
Probation & Parole. Perry Johnson said it is. 

 
 Office Updates 
Perry Johnson thanked Mary Ann Keune for the job she does typing the minutes. Bill 
Dial suggested that POST look at hiring a transcription provider to help with the work 
load.  

      Sugar CRM 
Perry Johnson said that the database that was purchased 2 years ago is not live yet.  

 
 

VI. COMMITTEE REPORTS: 
 
      ARM Committee: ~ Bill Dial ~ nothing new 

 
Chris Tweeten shared that he spoke in the last meeting that one thing that is supposed 
to be done by statute every 2 years is send a letter the Legislative Services with respect 
to the ARMs. He feels like it would be a good idea for POST to provide a report with 
respect to the status of POST’s ARMs. 
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Coroner Committee: ~ Jim Cashell ~ No report 
 

Case Status Committee ~ John Strandell said that they met for almost 3 hours 
yesterday and viewed over 40 cases. They are a very busy committee. 

 
Curriculum Committee: ~ Jim Thomas ~ nothing new 

 
Business Plan/Policy Committee: ~ Kimberly Burdick wasn’t on the phone to 
respond. Ryan Oster did not have anything to add. 
 

VII. Director’s Evaluation 
 

      Perry Johnson waived his right to privacy for review and discussion of his yearly 
evaluation. The evaluation was sent out to the Council members and 22 
stakeholders by the request Tony Harbaugh. There was a good response and the 
responses are included in the meeting materials. He feels like doing this evaluation 
is valuable.  

 
      Jim Thomas said he would rather Perry Johnson not change from anything he is 

currently doing. Tony Harbaugh shared that it is apparent from the comments that 
were returned that Perry Johnson enjoys what he is doing and he is doing it well. 
Bill Dial commented that the POST Council has come a long way from 4 or 5 years 
ago and it is due to Perry Johnson’s personality and leadership. 

 
      Perry Johnson said that he thinks there is room for changes and new ideas in the 

future but it is all dependent on the staffing the legislature allows. The staff will 
give the service which they are funded for. 

 
      Chris Tweeten stated that is rare for a lawyer to be asked to evaluate a client. He 

wouldn’t feel right sharing any problem he had with the whole Council. If he did 
have a problem he would share it privately with Perry Johnson. For the most part 
he doesn’t have anything to complain about. 

 
      Sarah Clerget said she has about 10 to 15 clients that she deals with on a not as 

regular basis. One of the things she would like the Council to know is that at ALSB, 
POST and Perry Johnson are used over and over as an example of how a council, 
ARMs, a Director and the relationship between general counsel and contested case 
counsel should function. POST is used as a model that is used regularly as an 
example which is very helpful to the rest of the agencies in the state.  

 
      Kevin Olson echoed the compliments stated. He thanked Perry Johnson for giving 

the invocation for the P & P Basic a week ago. It was a wonderful celebration and 
depicts what kind of a person Perry Johnson is. 

 
VIII. Adjourn 

 
Kevin Olson made a motion and Jesse Slaughter seconded to adjourn. Motion 
carried, all members voting in favor. 
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Submitted by  

Mary Ann Keune 
MAK 
11/21/16 
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Montana Public Safety Officer Standards & Training Council 
2260 Sierra Road East      Phone: (406) 444-9975  
Helena, MT 59602       Fax: (406) 444-9978 

    dojmt.gov/post 

NOTICE OF QUALIFICATIONS FOR RESERVE CERTIFICATE AND 
APPLICATION FOR AWARD OF RESERVE CERTIFICATE 

§§ 7-32-214, 44-4-403, MCA

Instructions:  The reserve officer must complete this form and forward it to his or her agency head for the 
agency head’s endorsement.  The agency should then forward the completed form and attachments to the 
POST Council at the address above.  The Council will notify the agency head of action taken.  Please note the 
requirements for the Reserve Certificate are:   

1) you must successfully complete the training outlined in § 7-32-214, MCA.
Did you complete the training outlined in § 7-32-214, MCA? □  Yes □ No
Training completion date:

2) you must be a reserve with your current agency for one full year.
Have you been a reserve with your current agency for one year or more?  □  Yes □ No

3) you must meet the definition of a reserve officer in § 7-32-201(6), MCA, meaning you must be a sworn,
part-time, volunteer member of a law enforcement agency.
   Have you been sworn?  □  Yes  □  No 
   Are you part-time?  □  Yes  □  No 
   Are you a volunteer? (Note volunteers cannot be paid a wage) □ Yes □ No

4) you must meet the residency requirement of § 7-32-213, MCA, meaning you must have lived in Montana
for at least one year, and you must have lived in the county in which you are a reserve officer for at least six
months.

Have you been a resident of Montana for at least one year? □  Yes  □  No
Have you been a resident of the county in which you are a reserve for at least six months? □  Yes □  No

5) you must meet the requirements of ARM 23.13.205, including subscribing to the code of ethics contained
in ARM 23.13.203.

Have you taken an oath regarding the code of ethics pursuant to ARM 23.13.203?  □  Yes □ No

If you do not meet these requirements, you will not be issued a Reserve Certificate. 

Full Name:    Agency Name:  

POST ID Number: Date of Birth: 

Phone:  E-mail Address:

Rev. 06/16 32

http://leg.mt.gov/bills/mca/7/32/7-32-214.htm
http://leg.mt.gov/bills/mca/7/32/7-32-214.htm
http://leg.mt.gov/bills/mca/7/32/7-32-201.htm
http://leg.mt.gov/bills/mca/7/32/7-32-213.htm
http://www.mtrules.org/gateway/RuleNo.asp?RN=23%2E13%2E205
http://www.mtrules.org/gateway/ruleno.asp?RN=23.13.203
http://www.mtrules.org/gateway/ruleno.asp?RN=23.13.203


Rev. 06/16 

  _______________________________________ ___________________________________________  
Signature of Applicant         Date 

Agency Recommendation:  I recommend that the certificate be awarded.  I certify that the applicant has 
complied with the minimum training set forth in § 7-32-214, MCA, has been a sworn, part time volunteer with 
this agency for at least one year, has sworn an oath regarding the code of ethics, is of good moral character 
and is worthy of this award.  My opinion is based on personal knowledge of the inquiry, and the personnel 
records of this jurisdiction substantiate the recommendation. 

Printed Name of Agency Head Signature of Agency Head  Date 

E-mail: Phone:   

State of Montana 

County of__________________________________ 

Subscribed and sworn to before me this  day of_____________________, 20_____, 

(SEAL) _______________________________________________ 
Signature of Notary Public 

POST Council Use Only 

Approved for    Approved by  

Date Mailed    Date:  Cert. # 

Applicant Certification:  I attest that the information contained on this application is true and correct to the best 
of my knowledge. 
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To:  POST Council and Perry Johnson, Executive Director 

From:  Chris D. Tweeten, POST Legal Counsel 

Re:  Jones Right to Know Request 

Date:  November 8, 2016  

 

On December 7, the Council will consider policy questions related to a Right to 
Know request submitted to the Council by Ross Jones, a reporter affiliated with 
Scripps News Service. The requester seeks information about law enforcement 
officers who have been de-certified or otherwise disciplined by POST for 
wrongdoing, and for officers who are in good standing. The information sought 
includes the names, dates of certification, dates of de-certification (if applicable), 
and the employing agencies for each currently certified officer and each officer 
who has been de-certified for bad conduct. 
 
The request presents several issues, which I discuss below. 
 

1. Does Jones, as a non-resident of Montana, have standing to make the 
request?  

 
Yes. The Supreme Court has clarified in the recent Krakauer decision that the 
Montana Right to Know applies to requests by persons and entities whether the 
requester is a Montana resident or not.   
 

2. Do the officers whom POST has disciplined for misconduct have the right to 
ask POST to withhold their records based on an assertion of a right to 
privacy? 
 

No.  The Court has repeatedly held that law enforcement officers have no 
reasonable expectation of privacy with respect to disciplinary records. See, e.g., 
Great Falls Tribune v. Cascade County Sheriff, 238 Mont. 103, 107, 775 P.2d 
1267, 1269 (1989). I think based on these decisions POST has no grounds to resist 
the request for information regarding officers who were either de-certified or 
otherwise disciplined for serious misconduct.   
 

3. Does a public employee have an expectation of privacy with respect to their 
names and employing agencies? 
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It is unclear. The Attorney General has opined that a public employee's expectation 
of privacy does not clearly outweigh the public's right to know the names of 
publicly employed persons.  54 Op. Att'y Gen. No. 3 (September 16, 
2011). However, that decision does not show the kind of individualized balancing 
of the right to privacy against the public’s interest in disclosure that the Supreme 
Court requires. See, e.g., Billings Gazette v. City of Billings, 2013 MT 334, ¶ 14, 
372 Mont. 409, 413, 313 P.3d 129, 133. It seems a bit doubtful a court would agree 
with the Attorney General’s opinion now.  
 
There is certainly room to argue that the personal safety interests of law 
enforcement officers are part of their rights of privacy, and that officer safety 
clearly outweighs the public’s right to know the names and employing agencies of 
all law enforcement officers who have been certified by POST.1 This is especially 
true now that the statutes recognize an exception to the obligation to disclose 
information that may jeopardize the safety of a member of the public.  MCA 2-6-
1003(2) (2015) ("A public officer may withhold from public scrutiny information 
relating to individual or public safety....") However, this statute is effective only to 
the extent it is determined by a court to be consistent with the constitutional Right 
to Know provision. Early Right to Know decisions from the Montana Supreme 
Court tended to take a very narrow view of the exceptions to the scope of Article 
II, § 9. Later decisions, however, have been less restrictive.  The Court has, for 
example, held a criminal defendant’s fair trial rights can overcome the public’s 
right to know. Whether the Court is willing to give effect to the new statute likely 
depends on the extent to which the Court is willing to say that personal safety is an 
element of a police officer’s privacy right.   
 
The Court has not addressed these questions to date, and its willingness to reach 
the conclusion POST would be advancing probably depends substantially on the 
facts of the case that raises the issue.  It is the consensus of your attorneys, Sarah 
Clerget and me, that the proof of a personal safety interest for Montana law 
enforcement officers as a class would be difficult, and success could not be 
predicted with any degree of confidence.  However, the individual circumstances 
of specific officers might lead a court to find a personal safety interest with respect 
to the specific officers in question. 
 

4. Is POST obligated to gather the information in its records and reproduce the 
information in a spreadsheet to be created by POST staff. 

                                                            
1 The obvious example of the officer with a personal safety interest would be an officer working 
undercover.  There is also evidence from other states of officers who have been, in effect, assassinated 
near their homes.   
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The 2015 rewrite of the public records laws has clarified that an agency is under no 
obligation to create a new summary document distilling information found in 
public records held by the agency.  MCA 2-6-1006 (4) (2015) (“A public agency is 
not required to alter or customize public information to provide it in a form 
specified to meet the needs of the requesting person.”)  
 
So, mashing all of this together, I have the following thoughts: 
 

1. I think his request that we create a spreadsheet should be evaluated by   
considering whether it would be less time and trouble to set up a 
spreadsheet containing the information he wants or to assemble the files 
we are going to produce and either have them copied at his expense or 
make them available for him to come out and examine them. POST is 
under no legal obligation to make the requested spreadsheet. In either 
case, POST is within its statutory rights to charge the actual cost of 
producing the records, and to collect an estimate of the fees in advance if 
it wants, although the constitutionality of the statutory provision allowing 
an agency to recover fees could be called into question.     
 
According to Katrina, the request regarding all of the officers' 
information can be achieved without redaction in approximately one 
hour.2  The IT Division for DOJ can extract the data from POST's 
database.  POST's current database is an Access database, so any 
extraction would be an excel spreadsheet or similar format.  POST 
anticipates this to be a substantial number of records (at least one 
thousand, if not several thousand).  POST staff and/or DOJ IT staff will 
then be required to manually go through the retrieved data to remove and 
set aside the records of any officers who have asserted a privacy interest 
in their individual data. 
 
POST staff has a running list of decertified officers which was prepared 
for another records request.  If POST decides that it will produce the 
records of officers who have been sanctioned since its inception in 2007, 
most of that information is available.  POST staff will find it necessary to 
manually retrieve certification and employment information on each 
officer who has been sanctioned by looking each one up in the database 
and entering the data into the existing excel spreadsheet. 

                                                            
2 Katrina is providing more information about this in a separate document in the packet. 
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2. I think there are no grounds to withhold documents relating to officers 
who have been de-certified or disciplined for serious misconduct.    

 
3.  I think in light of the new statutes and recent case law, POST could make 
an argument that it is lawful to withhold the names and of certified officers it 
has not disciplined or de-certified. The statute now creates an explicit 
exception for information that would, if produced, jeopardize officer 
safety.  As we've previously discussed, the problem, should that exception 
be litigated, would be to prove to the court that the information actually 
would create a significant threat to officer safety if it was released.  If POST 
is interested in invoking that exception, we should think before we reject the 
request about how we would make that proof.  Again, your attorneys believe 
the factual arguments about a privacy interest in the context of all officers as 
a class are difficult to prove.  
 
The AG Opinion discussed above can be criticized because it creates a 
categorical rule that public employee names and addresses must be disclosed 
without allowing for individual consideration of the balance between the 
merits of public disclosure and the rights of the employees.  The opinion 
treats all public employees as if they were situated the same for purposes of 
that balancing, while I think POST would take the position that there are 
some unique considerations that apply to public safety officers. 
 
A separate question is whether POST should make these arguments, or 
whether we should inform the certified officers that the demand has been 
made and rely on the officers to raise the issue.  Recall that in the first go 
around of the Lake County litigation, POST filed a declaratory judgment 
action (sometimes referred to for short as a “Dec Action”) asking the Court 
to evaluate the documents at issue and decide which should be produced and 
which could be withheld.  POST took the position in that case that it would 
abide by whatever the Court decided, and that POST did not adopt or 
advance the arguments of either the officers or the requester, the Missoula 
Independent. The officers (who were contemplating a lawsuit against the 
State for damages) appeared and contested the obligation to produce the 
information, and the Court ultimately held that essentially all the requested 
information should be produced.  It is noteworthy that by adopting this 
middle ground approach and seeking the assistance of the Court as to its 
obligations, POST avoided the obligation to pay the requester’s attorney 
fees, which are allowable by statute in the discretion of the Court. 
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Sarah has suggested several considerations that argue against the idea that 
the POST Council should make these privacy arguments on behalf of the 
officers.  An attempt by POST to prevent the disclosure of the identities of 
law enforcement officers could open the agency to criticism that the agency 
is being less than transparent. Sarah also notes that in many cases the 
identity of law enforcement officers has already been released by the 
employing agency, local (see http://townsendpd.org/about/department-
roster/ ) or state (see 
https:://employeepay.mt.gov/transEmpPay/faces/index.xhtml.  The Supreme 
Court has made it clear that an agency cannot deny production of records 
whose contents are already available to the public.   
 
Finally, there is the matter of POST’s litigation costs. Filing the declaratory 
judgment action would not be free. Attorney costs for either me or Sarah, or 
both, could be substantial, depending on how hotly contested the litigation 
was. Just to take an example, in the declaratory judgment in the Lake County 
matter, Sarah’s fees related to the declaratory judgment action exceeded 
$20,000. This case would probably be less than that, since we’ve learned a 
lot about such action from the first case. But it does demonstrate that these 
cases have an effect on POST’s budget. 
 
The statutes also allow the requester to recover attorney fees against the 
agency holding the records at the Court’s discretion. In the Lake County 
declaratory judgment action POST filed regarding the records request, the 
requester’s attorney sought more than $6700 in fees from POST. The Court 
in its discretion denied that request, but the case illustrates another potential 
expense POST could incur if it adopts the litigation option. 

 
4.  If POST were to decide to honor the request, several considerations come 

into play.  First, whatever approach the Council adopts, significant efforts 
will be required from staff to comply with the request.  See discussion in 1. 
above and Katrina’s document. Second, POST would have to decide 
whether any redactions should be made. Third, POST would have to advise 
the requester of the estimated tie required for the production and an estimate 
of the cost to the requester. 
 
Second, if the Council decides to contest the production of any of the 
information, the best approach would be to file a declaratory judgment 
action against Jones seeking guidance from the Court as to what information 
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must be produced and what, if any, may be withheld. The Council will then 
have to decide whether POST will represent the interests of the officers.  If 
not, POST should somehow notify the affected officers and agencies that if 
they wish to contest production of the requested information, they should 
plan to intervene in POST’s action to assert those interests.   
 
Third is the question of attorney fees.  POST would of course have to pay its 
own attorney or attorneys to litigate the case. But there is also the question 
of the requester’s fees, which the court may allow in its discretion.  The 
declaratory judgment action POST filed in the earlier Montana Independent 
case did not result in an award of fees, but the matter is discretionary and 
there is a possibility of a fee award against POST when the lawsuit is over. 
 

Conclusion 
 

POST has not adopted a policy governing disclosure of information at this 
time. At its next meeting, the response to Jones’ request will be on the 
agenda for discussion, and many of the issues discussed above will be 
decision points for the Council. (1) Does the Council want to comply with 
the request?  (2) Would it be preferable to defer that issue and instead take 
the route POST took in the Lake County case, i.e., file a lawsuit and ask the 
Judge what it should do. (3) Should the Council argue that there is a privacy 
interest in personal safety that would be jeopardized by production of 
information regarding the identity of law enforcement officers as a class?  If 
so, what guidance can the Council give to its attorneys regarding evidence 
that could be introduced in Court to prove that this privacy interest exists 
and clearly outweighs the merits of public disclosure?  (4) If POST adopts 
the approach suggested in (3), would POST prefer to require the individual 
officers to argue their own privacy issues instead of representing the 
interests of the officers? 
 
I look forward to the discussion at the Council’s meeting. 
 
 

 
 

 

51



 

Requester and/or Officers May Request Attorney Fees of Each Other and/or POST

Attorney Fees Decision Appeal Opportunity

Judge Issues Order Telling POST What to do

POST Produces or Does not Produce What is Ordered

POST Could Move for in Camera Inspection of Records by Judge

Motions will Build More Attorney Fees

Discovery Process, If Any

Depositions, Requests, Responses, etc. Attorney Fees Begin to Build More

Scheduling Order

Dates for Discovery, Motions and Trial

Requester and Officers Respond

POST Files Petition for Declaritory Judgment (Dec Action)

Summonses Are Issued Then Served on Requester and Officers Who Assert Privacy 
Interest

Officers Asserting Privacy Interest Must Represent Themselves or Hire 
Representation POST Pays Attorney(s) for Petition Preparation and Filing

Production of Information

POST Produce Most of Requested Information POST Withhold Information on Officers Who Assert Privacy Information POST Inform Requester Information has Been Redacted

Wait Period (e.g., 10 days)

Officers Assert Privacy Interest Through Agency Officers Who Have No Privacy Interest Do Nothing

Notification of Request (e.g., letter or email to agencies)

POST Contact Agencies POST Consult with Counsel Regarding Notification

Request for Information

POST Gather Information POST Consult with Counsel and Requester
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OUT	OF	STATE	OFFICERS/MT	RESERVE	STATUTESS		
2016	POST	Legislative	Package	

PROPOSED	LANGUAGE	(As‐Amended	and	redlined):	

7‐32‐240.		Certification.	Certification	of	Montana	peace	officer	who	leaves	full‐time	or	
part‐time	employment	to	an	active	reserve	status	in	Montana.			

(1) (1)		An		peace	officer	who	is	certifiedhas	been	issued	a	peace	officer	basic	certificate	by	the	
Public	Safety	Officer	Standards	and	Training	Council	(council),	or	who	is	eligible	for	such	
certification,	and	who	becomes	an	active	reserve	officer	in	Montana,	may	retain	his	or	her	
peace	officer	certification	and	return	to	full	or	part	time	employment	as	a	peace	officer	
under	the	following	circumstances:	
(a) 	if	a	reserveor	will	become	eligible	for	certification	after	they	meet	the	qualification,	

training,	employment	and	educational	standards	and	all	qualification,	training,	and	
employment	standards	set	by	the	council	and	have	completed	a	1‐year	probationary	
term	of	employment	pursuant	to	7‐32‐303(5)[1]	and	who	leaves	full‐time	or	part‐time	
employment	as	a	peace	officer	within	this	state[?]	and	enters	an	officer	has	not	had	a	
break	in	service	of	more	than	three	years	at	any	time	since	his	or	her	last	date	of	
employment	as	a	full	or	part	time	peace	officer	in	Montana,		then	the	reserve	officer	
will	retain	his	or	her	peace	officer	certification	and	may	return	to	full	or	part	time	
employment	as	a	peace	officer	from	reserve	status	without	attending	an	equivalency	
course	or	returning	to	the	basic	academy;	

(b) if	a	reserve	officer	has	had	a	break	in	service	of	more	than	three	years	at	any	time	
since	his	or	her	last	date	of	employment	as	a	full	or	part	time	peace	officer	in	
Montana,	then	the	officer	must	successfully	complete	the	peace	officer	basic	
equivalency	course,	as	approved	by	the	council,	within	one	year	of	the	officer’s	most	
recent	appointment	as	a	full	or	part	time	peace	officer	in	Montana	in	order	to	
maintain	his	or	her	peace	officer	certification.	If	the	officer	fails	the	basic	equivalency	
course,	then	the	officer	must	attend	the	peace	officer	basic	course	at	the	Montana	
Law	Enforcement	Academy	at	the	next	available	opportunity;		

(c) if	a	reserve	officer	has	had	a	break	in	service	of	more	than	five	years	at	any	time	since	
his	or	her	last	date	of	employment	as	a	full	or	part	time	peace	officer	in	Montana,	
then	the	officer	must	successfully	complete	the	peace	officer	basic	course	at	the	
Montana	law	enforcement	academy,	as	approved	by	the	council,	within	one	year	of	
the	officer’s	most	recent	appointment	as	a	full	or	part	time	peace	officer	in	Montana	
in	order	to	maintain	his	or	her	peace	officer	certification.		active	reserve	status	within	
36	to	60	months	retains	basic	certification	status	for	as	long	as	the	peace	officer	
remains	an	active	reserve	officer.			

(2)	For	the	purposes	of	this	part	a	“break	in	service”	means	a	continuous	period	in	which	the	
officer	is	not	performing	the	duties	of	a	peace	officer,	either	as	a	full	or	part	time	peace	officer	or	as	
an	active	reserve	officer	in	Montana.			
																																																													

1 Will depend on the edits to §7‐32‐303(5) 
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(3)	The	provisions	of	subsection	(1)	do	not	apply	to	a	peace	officer	who	was	last	employed	as	
full‐time	or	part‐time	peace	officer	outside	of	Montana,	or	a	peace	officer	who	was	last	employed	by	
a	federal	or	United	States	military	law	enforcement	agency,	or	to	any	reserve	officers	outside	
Montana.	Such	officers	wishing	to	be	full	or	part	time	peace	officers	in	Montana	are	subject	to	the	
provisions	of	7‐32‐303(5).	If	36	or	more	months	have	passed	since	the	peace	officer's	last	full‐time	
or	part‐time	employment	and	the	peace	officer	returns	to	full‐time	or	part‐time	employment	as	a	
peace	officer	within	this	state,	the	peace	officer	shall	comply	with	7‐32‐303(6)[2](c)(5)(b).		

	(2)		A	peace	officer	who	has	remained	on	active	reserve	status	and	who	would	have	been	
eligible	for	certification	pursuant	to	7‐32‐303(5)(b)[3]	at	the	time	the	officer	was	appointed	as	a	
reserve	officer	in	this	state	and	who	is	appointed	as	a	full‐time	or	part‐time	peace	officer	within	this	
state	shall	comply	with	the	training	requirements	of	7‐32‐303(6)(b),	(6)(c),	or	(6)(e)[4]	depending	
on	the	number	of	months	since	the	date	of	last	employment	as	a	full‐time	or	part‐time	peace	officer.	

‐‐[OR]‐‐	
(2)		The	provisions	of	subsection	(1)	do	not	apply	to	a	peace	officer	who	was	last	employed	as	

full‐time	or	part‐time	peace	officer	by	another	state,	a	federal	entity,	or	a	United	States	military	law	
enforcement	agency.	
																																																													

2 Formerly §7‐32‐303(5):  will depend on edits to §7‐32‐303(5) and (6) 
3 See n. 1, supra. 

4 Formerly §7‐32‐303(5):  §7‐32‐303(6) . . . (b)  A peace officer who has been certified by the council pursuant 
to subsection (5) or who is eligible for a basic certificate as determined by the council and whose last date of 
employment as a peace officer within this state was less than 36 months prior to the date of the person's present 
appointment as a peace officer is not required to fulfill the basic educational requirements of subsection (6)(a).  If 
the peace officer's last date of employment as a peace officer was not within this state and was less than 36 
months prior to the date of the person's present appointment as a peace officer, the peace officer may satisfy the 
basic educational requirements as set forth subsection (6)(c). 

(c) See n. 2, supra.  
. . .  
(e)  [ENTIRELY NEW/SUGGESTED LANGUAGE]  A peace officer who has been certified by the council 

pursuant to subsection (5) or who is eligible for a basic certificate as determined by the council and whose last 
date of employment as a peace officer or member of the military law enforcement was more than 60 months prior 
to the date of present employment as a peace officer must satisfy the basic educational requirements as set forth 
subsection (6)(a). 
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Montana Public Safety Officer Standards & Training Council  
2260 Sierra Road East      Phone:(406) 444-9975  
Helena, MT 59602       Fax: (406) 444-9978 

dojmt.gov/post 
 
 
 

 
 
 
TO:  MONTANA POST COUNCIL 

 
FROM: PERRY JOHNSON, Executive Director 

pjohnson@mt.gov, (406) 444-9976 
 

KATRINA BOLGER, Paralegal/Investigator 
  kbolger@mt.gov; (406) 444-9974 
   
RE:  CASE SYNOPSES 
 
DATE: Tuesday, November 29, 2016 
              

The purpose of this memorandum is to provide a synopsis to the Montana POST 
Council of the cases being handled by Council staff and the Case Status Committee. 

 
The following table outlines all of the active cases currently being handled by POST: 
 

 Case No. Synopsis of Allegations 
1 12-18 Officer requested a subordinate officer watch porn with him, changed 

another officer’s timesheet 
2 13-01 Officer had inappropriate, sexual relationships with inmates, provided 

contraband to inmates 
3 15-22 Officer stole items and lied about it 
4 15-19 Officer was convicted of a felony in another state 
5 15-23 Officer lied about having a high school diploma, a stipulated agreement 

was reached for ethics training and probation on conditions 
6 15-24 Officer viewed pornography on his agency-issued computer 
7 15-05 Officer attempted to take another officer’s taser while he was heavily 

intoxicated 
8 15-09 Officer lied about a suspect trying to run him over, then lied about why 

he lied, indicating he had PTSD 
9 15-10 Officer brought his wife’s prescription medication into the jail to bribe 

inmates to provide sexual favors to him 
10 15-14 Officer used inappropriate force with inmates 
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11 15-26 Officer lied while under investigation 
12 15-27 Officer obstructed justice and lied 
13 15-21 Officer lied while under investigation 
14 15-20 Officer has used inappropriate levels of force with various members of 

the public and threatened another officer 
15 

16-04 

Married officer engaged in a sex act with another married officer in 
public, the two officers are not married to each other, then lied.  Officer 
reached a stipulation with POST agreeing to a 30-day suspension and 5 
years of probation on conditions. 

16 

16-05 

Married officer engaged in a sex act with another married officer in 
public, the two officers are not married to each other, then lied.  Officer 
reached a stipulation with POST agreeing to a 30-day suspension and 5 
years of probation on conditions. 

17 16-06 Officer made threats to a neighboring county sheriff.  Officer reached a 
stipulation with POST, agreeing to probation on conditions. 

18 16-07 Officer is being investigated for bringing a cell phone to an inmate with 
whom he was having a relationship 

19 16-09 Officer was decertified in another state, has been convicted of a sexual 
crime in another state, lied about his criminal history 

20 16-13 Officer had an auto accident, lied about it and tried to hide it, admitted he 
has a drug dependence issue 

21 16-15 Officer has lied, failed to log evidence 
22 16-16 Officer lied about attending a training which the agency paid for 
23 16-18 Officer was cited for DUI, then was cited for driving while suspended 
24 16-19 Officer was terminated in another state for having an affair with a fellow 

officer and being dishonest about it. 
25 16-20 Officer engaged in sexual conduct with an inmate and brought the inmate 

a cell phone 
26 16-21 Officer engaged in inappropriate correspondence with an inmate after 

leaving employment with the prison 
27 16-22 Officer was terminated for making inappropriate sexual comments and 

advances to inmates and other staff. 
28 16-24 Officer was convicted of a federal felony. 
29 16-25 Officer received phone calls from an inmate and lied about it. 
30 16-27 Officer has been charged with committing crimes on duty. 
31 16-28 Officer was terminated for dereliction of duty. 
32 16-29 Officer lied about damage to the officer’s patrol vehicle. 
33 16-31 Officer received a DUI, potential other misconduct. 
34 16-32 Officer lied about his whereabouts during a shift. 
35 16-33 Officer was insubordinate and lied about his conduct. 
36 16-34 Officer was charged with assaulting a citizen. 
37 16-35 Officer has been charged with PFMA and had exhibited a pattern of 

violent behavior. 
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38 16-36 Officer made racially derogatory statements and gestures to an inmate. 
39 16-37 Officer lied to dispatch, indicating that he could not locate a subject, 

when he did locate the subject, and drove away without making contact. 
40 16-38 Officer lied when providing a reference for another officer. 
41 16-39 Officer has been charged with multiple violent felonies. 
42 16-40 Officer lied during an investigation of the officer’s inappropriate 

relationship with an inmate of a different facility. 
43 16-41 Officer pled guilty to assault. 
   
1 15-17 Officer received a DUI and suffers from mental health issues, the 

officer’s certificates were revoked due to non-response 
2 

15-13 
Officer sexually harassed various coworkers and engaged in sexual 
activities on duty and in dispatch.  The case was dismissed due to lack of 
evidence. 

3 15-15 Officer assaulted his pregnant live-in girlfriend.  Officer’s Certificates 
were revoked due to non-response. 

4 15-08 Officer was convicted of a felony.  Officer stipulated to surrender of his 
certificates and the full council approved. 

5 15-31 Officer’s certificate was recalled after being issued in violation of the law 
6 15-34 Officer’s certificate application was denied, officer did not qualify 
7 

15-18 
Officer had a sexual relationship with an offender and warned her when 
Probation and Parole was performing bar checks.  Officer voluntarily 
surrendered his certificates. 

8 15-28 Officer was involved in a DUI and false reporting.  Officer’s certificates 
were revoked for non-response. 

9 15-12 Officer was charged with felonies for threatening a citizen with a gun.  
Officer surrendered his certificates pursuant to a plea agreement. 

10 15-33 Officer’s certificate application was denied, officer did not qualify 
11 

15-16 
Officer failed to arrest a fellow officer who assaulted him.  POST 
dismissed the case for lack of evidence that the officer committed any 
wrongdoing. 

12 16-03 Officer passed contraband between inmates and threatened an inmate.  
Officer’s certificate was revoked for non-response. 

13 16-02 Officer convicted of shoplifting, committed a theft at the department and 
lied about it.  Officer’s certificate was revoked for non-response. 

14 16-01 Officer falsified his time cards and requested a subordinate officer cover 
for him.  Officer’s certificates were revoked for non-response 

15 16-10 Officer received a DUI, refused SFSTs.  Officer’s certificates were 
revoked upon the officer’s request. 

16 16-11 Officer engaged in a sex act with another officer in public.  Case was 
dismissed for lack of evidence. 

17 
16-12 

Officer had an inappropriate relationship with an inmate, lied to 
investigators regarding their relationship.  Officer surrendered her 
certificate. 
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18 16-14 Officer lied to obtain a warrant.  Case dismissed due to lack of evidence. 
19 

16-17 
Officer has been convicted of a felony, lied about his history, was 
decertified in another state, and committed a theft in an arrestee’s home.  
After an emergency suspension, the officer surrendered his certificate. 

20 16-23 Officer lied under oath.  Case was dismissed for lack of evidence. 
21 16-26 Officer had an inappropriate relationship with an inmate.  Case closed 

due to officer having no certificates. 
22 16-30 Dispatcher posted confidential information on Facebook.  Case closed 

due to officer having no certificates. 
23 16-08 Officer engaged in a sex act with another officer in public.  Case was 

dismissed for lack of evidence. 
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